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ADDENDUM. 


In the case of Vertannes v. Lawson, reported at 
(1934) I.L.R: 13 Ran. at page 50, the petitioner 
applied. to His Majesty in Council for special leave 
to appeal in forma pauperis from the judgment of 
the High Court. After hearing his counsel His 
Majesty in Council rejected the application on the 
19{h November 1935. 


CORRIGENDA. 


(1) Page 22, line 8 from below, insert not after will. 

(2) Page 25, line 20, delete not after does. 

(3) Page 627, lines 16 and 17: For between the 
ages of 16 and 19 read under the age of 19. 

(4) Page 679, line 5: For inseparable read 
separable. 

(5) Page 667, line 2 from below, add Additional 
after the. 

(6) Page 678, line 10, insert Additional before 
Sessions Judge. ; 

(7) Page 687, line 8: For mortgagees read 
mortgagor. 
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(Act V of 1898), ss. 235 (1}, 236,237, 403, The applicant wasa surety 


for a fishery lessee for the due repayment of the revenue. 


In 


offering his land as security he had sworn an affidavit that it was free 
from incumbrances. Asa matter of facta portion of it was heavily 
mortgaged. On the lessee’s default the surety’s land was sold but 
he redeemed it before confirmation of the sale. The fishery lease 

was sold at a loss which the surety made good. He was prosecuted 
for cheating but was acqvitted on revision, The Township Officer 
filed a fresh complaint against him under the second part of s. 193 
of the Penal Code. The applicant applied for revision. Held, that 
s. 236 of the Criminal Procedure Code had no application to the 
present case. The section deals with cases where it is doubtful 
which of several offences the facts which can be proved will con- 
stitute. The doubt has to be a doubt as to the law applicable to a 
certain set of facts which have been proved. King-Kmperor v. Po 
Thin Gvi, LL.R.7 Ran.96: Maung Saing v. King-Emperor, 1.L.R. 
1 Ran. 299—referred to. Held, that s, 403 (2) of the Code applied 
and that the accused could be tried for a distinct offence for which a 
separate charge night have been made against him at the former 
trial under s, 235 (1). Swearing a false affidavit and using that 
false affidavit are distinct offences even though they are part of the 
same transaction. The test is not so much whether the facts are 
the same in both trials as whether the acquittal on the first charge 
necessarily involves an acquittal onthesecond charge. Emperor v. 
Jivram, 1.L.R.40 Bom. 97; R. v. Barron, (1914) 2 K.B.570— 
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ADVOCATE’s Misconpuct—Couviction of offence—Moral turpitude — 
Removal from the roll of advocates—Application for rcadmission— 
Subsequent honourable conduct—Respounsibilitics of advocates— 
Requirements of justice. The position of an advocate in the High 
Court is one of great dignity and responsibility, and an advocate 
who is convicted of an offence involving moral turpitude, cannot, 
except in very exceptional circumstances, ever hope to be again 
admitted as an advocate and practise among learned members at 
the Bar. Advocates know that they are enrolled to fulfil the 
responsibilities of the office which they take up, and to rule other- 
wise would not only lessen the dignity of the Court and destroy the 
feeling which should exist in the community that justice is being 
administered, but it would be a new departure started by this 
Court before any otlier Court. 
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Alteration of terms of an agreement by another agreement—Stamp 
Act concerns admissibility of instruments, uct validity of contracts 
— Additions 01 a promissory note—Additions by way of memoranda 
—Additions embodying fresh agreement—A dinissibility in evidence 
—Payment of duty and penalty—Alteralion of promissory note 
itself— Memoranda extending time of paymcrt, and reducing 
interest—Subsequent signature of a person as surety—Negotiable 
Instruments Act (XXVI of 1881 , ss. 4, 32, 87 —Evidence Act (I of 
1872), s. 92—Stamp Act (IT of 1899’, ss. 14, 15,35. The provisions 
of the Stamp Act relate to {he admissibility of instruments not to 
the validity of contracts, {o form and not to substance. The Jaw 
does not forbid the alteration of the terms of one written agree- 
ment by another agreeinent provided the second agreement con- 
forms to the requirements of the Jawin respect of its validity ; 
what is not permissible is to alter the form of the instrument in a 
material respect so that the instrument itself as altered has lost its 
identity with the instrument in its original forin. Master v. 
Miller, 4 T.R. 320; Pigot’s Case, 11 Co. Rep. 26 (bi ; Suffel v. 
The Bank of England, 9 Q.B.D. 555—referred fo. Ii upon a 
promissory note words are added which are merely a memo- 
randum for purposes of record of the terms of an oral 
agreement which varied the terms of the promissory note 
they are of no effect. If however these words, or iny of 
them, amounttoa wrilten agreement varying the terms of the 
promissory note the agreement may be proved, if it is not itself a 
promissory note, upon payment of the deficit stamp duty and the 
penalty imposed, and the agreement is binding upon the parties 
thereto. On the other hand, if the effect of the additional words or 
any of them is to alter the instrument iiself in a material respect 
the result is that the original promissory note will be cancelled, 


XXV 


PAGE 


390 
276 
327 
625 
516 
597 
766 
400 
758 
160 
292 


XXVI GENERAL INDEX. 


PAGE 
and unless the promissory note as aitered has duly been 
stamped it is inadmissible as such for any purpose, and cannot 
subsequently be stamped even upon payment of a penalty. It is 
in each case a question of fact whether the instrument itself has 
been altered, and a question of law whether the alteration is a 
material one. H. Pestonji & Co. v. Cox & Co., 55 L.A, 353—-jollowed. 
Gardner v. Walsh, 5 E.& B. 83; Hoare v, Graham, 4 Campbell 
56 ; Reference undex Stam Act, s. 46, 1.3..R. 11 Mad. 40 ; Stone v, 
Metcalfe, 4 Campbell 216 ; Ex parte Yates, 27 L.J.N.S. Bankr. 9; 
Young v Avsten, L.R. 4 C.P. 553—referred.to.: After the execu- 
tion of a promissory note in favour of the plaintiff-appellant by. 
the agent of the defendant frm words were added onthe note in 
the handwriting of the agent embodying an oral agreeiment be- ~ 
tween the parties to give 12 months time in which the defendant 
firm could make payment. Further, two years after the execution 
of the note the agent signed his own name below the signature of 
the firm recording the date on which he signed. He so signed 
not as a maker of the note, but in pursuance of an agreement as a 
surety for its due repayment, After the date of the note the new 
agent of the firm wrote under his signature on the back of the note 
that interest due up to the date of the indorsement had been paid 
and that the rate of interest thereafter had been reduced. There 
were two further indorsements of part payment and the first of 
these also mentioned a further extension of seven months time for 
repayment. These indorsements were made, signed and dated by 
the oldagent. Inasuit upon the note the defendant firm conten-. 
ded that the additions {o the note were material alterations of the 
promissory note, the result of which was that the original note 
was cancelled and a mew promissory note created which not 
being duly stamped was inadmissible in evidence under s. 35 of 
the Stamp Act. Held, that the additions on the promissory note 
as to extension of time and reduction of interest were not by way 
of addition, interlineation, or erasure of, and did not alter the 
instrument itself, but were memoranda recording the concessions 
given to the defendant firm made by the agent of the defendant 
firm for his own pttrposes, If such writings amounted to agree- 
ments between the parties they were admissible in evidence on 
payment of the deficit stamp duty and penalty ; that the payment 
of interest and part principal acknowledged by the defendant 
firm extended the time of limitation ; that the agent's signature 
indicated his liability as a surety, and did not affect the terms of 
the instrument or the obligations of the maker or the payee, The 
plaintiff was therefore entitled tosue ihe defendaut firm on the 
promissory note. 


JOHARMAL BEHARILAL @, R.M.P.M. CHETTYAR FIRM ean 29 
AMENDMENT OF PAUPER’S PETITION su wise ase 311 


AMENDMENT OF PLaINT—Suit on promissory note—Note invalid for 
non-cancellution of stamp—Application to amend plaint so as to 
sue on original consideration—No objection by defendant---Amend- 
ment aliowed—Suit barred at date of amendment—Objection 
raised by defendant at later stage—Relation back to daze of 
original plaint—Limitation Act (1X of 1908), s. 3—Leave to amend— 
Depriving defendant of his legal right to plead limitalion— 
Exceptional cascs. A day before the expiry of the limitation 
period, the plaintiffs filed a suit against the defendants on their 
promissory note. After the defendants filed iheir written state- 
ment it was discovered that two of the stamps on the promissory 
note were not duly cancelled, and therefore the promissory note 
could not be acted upon. The plaintiffs sought to amend the 
plaint so as to base the cause of action on the original considera- 
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tion for the promissory note. The amendment was allowed 
without any objection by the dcfendants who filed an amended 
written statement without raising any ground of limitation. 
Subsequently the defendants raised the question of limitation and 
also contended that the amendment ought not to have been 
allowed as it took away their legal right of pleading limitation 
which had accrued to them by lapse of time. Held, that where 
an amendment has been allowed by the Court and the plaintiff 
files his amended plaint within the time allowed, the presentation 
of the amended plaint relates back to the original presentation of 
the plaint, and the date of the original presentation of the plaint 
has to be taken to be the date of institution of the suit for the 
purpose of s. 3 of the Limitation Act. Barkat-un-nissa v. Asad 
Ali, 1.I..R,17 AW. 288; Naba Kumar v. Higheazany, 1.L.R. 51 Cal. 
845 ; New Fleming Co., Ltd., v. Kessowji, 1.L.R. 9 Bom. 373 ; Patel 


v. Bai Parsou, 1.L.R,. 19 Bom. 320; Ram Lal v. Harrison, 1.LR. | 


2 All’832; Saminatha v, Muthayya, 1 L.R.15 Mad. 417—referred 
to Leave to amend pleadings ought to be refused where the 
effect of the amendment would be to take away from the defendant 
a legal right which has accrued to him by lapse of time, and this 
general rule ought not to be departed from except in very excep- 
tional cases ; but the present case was an exceptional case in 
which amendment ought to be allowed. The plaintiff ought not 
to lose his money because of a technical error in ithe execution of 
promissory note. Charan Das v, Amir Khan, 1.L.R. 48 Cal. 110 ; 
Maung Chit v. Roshan & Co,, L.L.R. 12 Ran. 3500; Ranendramohan 
v. Keshabchandyra, 1.L.R. 61 Cal 433—referred to. Byash Chandra 
v. Deb, 1.L.R, 10 Ran. 74—distingnished. 


KRISHNA PRASAD SINGH v. MA AYE 


“ AmNI SAMNI” TRANSACTIONS, RICE CONTRACTS eas nas 
ANNULMENT OF ADJUDICATION. ORDER SETTING ASIDE TRANSFERS 
ANNULMENT, EFFECT OF ORDER, INSOLVENCY ove 
ANOMALOUS MORTGAGE rae ere Lg at 
** Any PERSON,” INTERVENTION BY. DIVURCE 

APATITHA CHILD Bs es hgh es re 


APPEAL BY ACCUSED. COMPENSATION ORDER SET ASIDE. NOTICE ... 





» ADMISSION OF AFTER TIME anne a nee 
———-, DETENTION IN BoRSTAL SCHOOL aes ne ons 


, AGAINST ORDER OF MAGISTRATE FOR DISPOSAL OF PROPERTY 








, JUVENILE OFFENDERS 


APPEAL To His Magesty 1x Counclt—Civil See Code (Act V of 
1908), s. 109 (c}-—Point of law of general public importance— 
Accession to mortgaged property—Acccssion made by imortgagor or 
any other person—Prima facie meaning—Imperilling morigagce’s 
security—Transfer of Property Act (IV of 1882 and XX of 1929), 
s. 70. A Court ought not to grant a certificate under s. 109 (c) of 
the Civil Procedure Code unless a point cf law is involved in the 
appeal which is not only substantiai as between the parties, but 
one of general public importance or of such a nature that the 
decision upon it may govern numerous cases. It is a matter of 
general importance that persons concerned in mortgaging 
property in India generally should be informed whether thé 
words “ any accession is made to the mortgaged property “in 

s 70 of the Transfer of Property Act mean any accession made 


to the mortgaged ‘propercy by the mortgagor andjor his 
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representatives in title, or any accession to the mortgaged property 
by whomsoever the accession may have been made. Prima facic 
the words would include any accession to the property, and if any 
building erected upon the property or any other accession thereto 
by a stranger “under a colour of title’ or “under a bona fide 
title or claim of title” is excluded from the ambit of the section 
the result. will be that a fraudulent mortgagor by allowing some 
innocent third person to eréct a building will be able to imperil, if 
he does not destroy, the value of the security to the mortgagee, 
Thakoor Chander v, Bhattacharjee, 6 W.R, 228 ; Vallabhdas vy, 


Development Officer, Bandra, 56 1.A. 239—referred lo. 





SEIN HTaunG v, V.E.A. CHETSYAR FIRM is 
APPEARANCE OF DEBTOR IN COURT ae es 
APPELLANT'S LACHES, LIMITATION ... see 

PovERTY, SECURITY FOR Costs — a 
APPELLATE COURT'S APPRECIATION OF EVIDENCE saz 





DisCRETION, SECURITY FOR Costs ... 
APPELLATE COURT, OBJECTION TO FoRM oF SUIT IN... 
APPELLATE SIDE RULES OF THE H1GH Court, Cu. II (5) 
APPLICATION FOR LEAVE TO DEFEND Surt. LIMITATION 


APPOINTEE, CLAIMS PASSING TO, INSOLVENCY ase 
APPOINTEE’s POWERS, INSOLVENCY ese aa 
APPOINTMENT OF RECEIVER, MORTGAGE SUIT ‘ = 
ARAMIKA AND GANIKA SANGHIKA ie ate 


ARBITRATION. PENDING SUIT WITHOUT INTERVENTION OF CouRT 


ASCERTAINMENT OF INCOME ESCAPING ASSESSMENT aa 
ASSESSMENT, MUNICIPAL, OVERHEAD Mains ee we 
ASSIGNMENT OF MORTGAGE Dest, REGISTERED DEED ... 
Assistant District CouR?’s JURISDICTION IN INSOLVENCY 
ATTACHMENT OF OCCUPIER’S INTEREST IN STaTE LAND 
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ATTACHMENT OF PROPERTY—Appblication for removal of etlachkment— 


Summary inguiry—Ques'ion of title of person in possession—Civil 
Procedure Code |Act V of 1908), Order 21, rr. 58 to 63—Revision 
against suinmary order—Judgment debtor a limited company— 
Transfer of property by company to tts director—Ageut’s authority 
to transfer—Validity of transaction with dircctor—Necessity of 
deciding qucstion of title. In some cases the decision of the 
question whether the person in possession of the attached property 
is in possession on his own account or on account of the judg ment- 
debtor depends upon a consideration of the title to the property, 
and in such cases it is necessary, in a summary inquiry under 
rules 58 to 62 of Order 21 of the Civil Procedure Code, to decide 
what is the nature of the title, if any, of the person in possession, 
Hridoy v. Beuode, 34 C.W.N, 254 ; Sardhari Lal v. Pershad, 
1.L.R. 15 Cal. 521—followed. A party against whom an order 
under Order 21, rule 60, is made has a special remedy by wayof suit, 
and the principle is that where a certain and conclusive remedy is 
open to the aggrieved party the Court will not normaily entertain an 
application for revision. It may, however, do so where the lower 
Court has failed to exercise the jurisdiction vested in it by law, 
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The applicants attached in execution of their decree a certain oi] 
well as the property of their judgment-debtor, a limited company. 
The respondent claimed the properly as his own and applied for 
removal of attachment. The trial Court allowed the claim cn the 
strength of a deed of sale of the well sile from the company to the 
respondent. The applicants asked the Court to consider the 
question of title of the respondent, but the Court declined to do so 
on the ground that that could only be done in aregular cuit. The 
deed purported to be executed by a person who described himself 
as agent of the company but there was nothing to show that he 
had authority to make the transfer, Therespondent was a director 
of the company and it was not proved that such transfer to a 
director was in law validly made. Held, that the trial Court 
should have considered these questicns and come to a decision 
whether the deed of sale was effectual to pass any title in the oil 
well to the respondent, and if it did not the respondent was only 
in possession on behalf of the company. 


VEDNATH SINGH v. U Ba DIN : 
Avtomatic DivorcE, BURMESE Customary Law ae 
AWARD AS ADJUSTMENT OF SUIT .... ai es ae 
Basis OF AGREEMENT AN AWARD, ADJUSTMENT OF SUIT 
CALCULATION OF DivIDEND By OFFICIAL ASSIGNEE 


BEINSI, PoSSESSION OF aes ine uae A iis 
BENAMI TRANSACTIONS we she +0 ooo 
Bona F1ipEs, VALUABLE CONSIDERATION, INSOLVENCY 

“Bond By Surety. LIABILITY... ‘er Be 


Bonp FOR DUE APPEARANCE IN CouRT—-Debtor’s release om under- 
taking to apply for insolvency and to appear in Court—Alicged 
settlement with creditors—Case fixed for mention as to seltlement 
—Noi-appearance of debtor— Dismissal of insolvency petition— 
Enforcement of bend against surcties—Special notice of Court to 
debtor to appear not necessary— Civil Procedure Code (Act V of 1908), 
s. 55 (4)—diterpretation ofa bond. In execution of a money decree 
against the Ist respondent the appellant caused him to be arrested. 
The 1st respondent applied for his release offering to execute the 
requisite bond. The Court allowed the application, and the Ist 
respondent with his sureties executed a bond that was in common 
form. The bond provided infer alia that the Ist respondent would 
apply for his insolvency, and appear in Court ‘‘on the day which 
may be fixed for his public examination or for his attendance for 
any cther purpose and thenceforth on the day or days to which the 
hearing of the said insolvency shall be adjourned until the disposal 
of the said application.” The ist respondent unduly prolonged the 
insolvency proceedings by obtaining numerous adjournments of 
the hearing of the petition and eventually a further adjournment 
was granted for the case to be mentioned after one week on the 
ground that the Ist respondent had very nearly completed an 
arrangement with his creditors and would then be in a position to 
withdraw his petition for adjudication. On the adjourned date 
the 1st respondent did not appear and his advocate withdrew from 
the case stating that he had no further instructions from him. The 
Court thereupon dismissed the petition. The appellant then 
applied for the enforcementof the bond against the sureties. The 
3rd respondent, who was one of the sureties, contended that it was 
only when the insolvent had been served with a formal notice to 
appear on any particular occasion that it could be said that he had 
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been “ called upon ” to appear within s. 55 (¢) of the Code. Held, 
that under the terms of the bond the sureties were liable if the 
insolvent did not appear on any day fixed for his attendance and 
on which for the purposes of the insolvency his attendance was 
required; that no specific formal notice calling upon him to 
appear was necessary ; that the material terms of the bond were 
within the ambit of s. 55 (4) of the Code, and that the failure of the 
1st respondent to appear on the date fixed by the Court for the 1st 
respondent to inform the Court whether or not he had settled with 
his creditors rendered his sureties liable under the bond. Abdul 
' Hussein v. Mis'ri & Co., 1.L.R. 46 Bom, 702; Bhaiyat v. Abdul 
Mazid, Civil Misc. Ap. 35 of 1935, H.C Ran —referred to. A bond 
must be construed in the light of the order directing the security 
to be given Raja Raghunandan v. Raja Kirtyanand, 63 M.L.J. 
85—referred to. 
L. V. CoLato v. U AunG Din 190 
Books OF ACCOUNT. AGRICULTURAL LANDOWNER Per ia 758 
BorstaL INsTiTUTION, NoT A JAIL wes ba eee 625 
——- SCHOOL, DETENTION NOT A SENTENCE 119 
BRIBE, RECOVERY OF MONEY ADVANCED 597 
BURDEN oF PROOF, GENUINENESS OF WILL «.. 146 
—————. INSOLVENCY. FRAUDULENT TRANSFER ras 704 
TRANSFER WITHIN TWO YE\RS OF INSOLVENCY. 666 
, TWO MEANINGS ae ‘as ... 103,109 
Burma Act VII oF 1920: Rancoon SMALL Cause CourT ACT .., 728 - 
IV or 1921: RURAL SELF-GOVERNMENT ACT se 701 
— VI oF 1922 Se as ee 160 
- VHI oF 1927, s.3 662 
III oF 1930, ss. 10, 25 (2) ; 119 
III oF 1930, ss. 13, 25 (7) ca a as 143 
Ill oF 1930, ss. 24 (1), 25 (1) 327 
Ill oF 1930, ss. 24, 25, 31 er 625 
BurMa. Laws Ac? (XIII oF 1898}, s. 13 (7) anp (2): ... . 439, 485 
BurMA MunicipaL Act (BURMA AcT III oF 1898), s. 93 ... 649 
RULES, CH. 3, PARAGRAPH 3 649 
215 


‘BuRMESE BUDDHIST MARRIAGE he ees 


BURMESE CUSTOMARY Law—Adoption—Keittima form of adoption— 
Intention to inherit—Pudlicity— Apatitha child—Difference be- 
tween keittima and apatitha child—Inheritance by apatitha child. 
The intention of the person who takes the child of another in 
adoption that the child shall inherit from the adoptive parent is 
the principal requisite of keittima adoption, and it is this intention 
that must be given publicity, J/a Ma Gale v. Ma Sa Yi, 4L.B.R. 
172; Ma Ywet v. Ma Me,5 L.B.R. 118—referred to. An apatitha 
child is one who has been adopted casually and without any 
intention expressed on the part of the adoptive parent that the 
child shall inherit. The intention forms the dividing line between 
a keittima child and an apatitha child; in other respects their 
position is the same. Shwe Kin v, Maung Sin, 10 L.B.R. 376; 
Tet Tuny. Ma Chein, 5 L.B.R. 216—dicta dissented from, .Where 
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the adoptive parent leaves neither. a natural child nora kei fina 
child, the afatitha child inherits the estate of the adoptive parent 
in equal share with the near relative of the adoptive parent. 
Maung Gyi v. Maung Aung Pyo, LLUR. 2 Ran. 661—referred to. 


Ma THAN Nyun v. Daw SHWE THIT ts ey 557 


BURMESE CUSTOMARY Law—Desertian of husband by wife—. Siloiaeie 
divorce at end of one year—Findaunggyi couple~—Loss by wife of 
her right in the hnapazon property. In the case of a Burmese 
Buddhist couple if the wife deserts her husband the, marriage 
becomes automatically dissolved at the end of one year from the 
date of desertion. Ma Nyuwnv. Maung San Thein, 1.L.R. 5 Ran. 
537—referred to, Where on account of the wife's adultery and 
desertion a divorce has automatically taken place the wife loses 
all her right in the /apazon property, and her share therein 
is forfeited to her busband. It makes no difference whether the 
parties were married for the first time or were, eindaunggyis. 
Maung Yin Maung v. Ma So, (1897-1901) 2 U.B.R, Budd. Law, 
Div. 34-—referred to. 


S.A.S. CHETTYAR Firm v. U Maunc Gy! ee , 329 


BURMESE Customary Law-- Husband with two wives—-House built on 
payin land with lettetpwa funds--Honse becomes payin—Quicquid 
plantatur solo, solo cedit—Share of two wives jointly in iettetpwa 
property of both marriages --Death of first wife—Second wife's 
share in property acquired during first marriage and in property 
acquired during second marriage. The appellant firm obtained 
against S a Burmese Buddhist and his children by his first wife 
.a mortgage decree over four houses and their sites. Two of 
these houses with their sites were acquired by S during coverture 
with his frst wife and prior to his marriage with his second 
wife, the respondent. The houses were, however, dismantled 
and rebuilt after the second marriage. The two other houses 
with their sites were acquired subsequent to the second marriage. 
The frst wife had died before the suit, and now the respondent 
claimed that the mortgaged properties were /c/te{pwa properties 
of her marriage with S and that she hada half share therein 
which was not affected by the firm’s decree. Held, that where 
a house is builton payin land with /ettetpwa funds the house 
becomes payin. The more va'uable part of the property was the 
site and the maxim quicguid plantatiur solo, solo cedil appiied. 
Ma.San Shwev, Valliappa Chetty, 16 B.L.R, 49—referred to. Held, 
therefore, that the sites acquired before the respondent’s marriage 
with Sand the houses thereon were the leftetpwa of the first 
marriage of S and the respondent’s share therein was one-sixth, 
Held further that the share of the respondentin the sites and 
houses acquired after her marriage was one-quarter, The share 
of two wives jointly in /etfetpwa property of both marriages is 
the same as the share of one wife where there isa single wife. 
C.T.P.V. Chetty Firm v. Maung Tha Hlaing, 1.L.R. 3 Ran. 322; 
Ma Kin v. Maung Po Sin, LL.R.6 Ran. 1; Maung Po Nyun v. 
Ma Saw Tin, 1.L.R.3 Ran. 160—referred ‘to. The respondent’s 
share became enlarged on the death of S's first wife to whom he 
succeeded as heir. She gained through her husband a one-third 
share of the first wife’s half-share in the Icttetpwa property of the 
first marriage, anda one-third share of the first wife’s quarter 
share in the letietpwa of both marriages. Her share therefore 

yas one-sixth #lzs one-sixth in the first property and one-fourth 
plus one-twelfth in the second. Held, therefore that her one-third 
share in all the properties was not affected by the mortgage 
decree. 


S.P.L.S. CHETTYAR Firm v. MA Pu ... aa aa 697 
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BURMESE ECCLESIASTICAL LAW—Poggalika properly—Dealh of pog- 
galika owner, effect of—Sanghika br operty—Aramika and Ganika 
sanghika—Oral death-bed gift of poggalika property—Leaschold 
converted by monk in charge to frechold—Benefit of freehold— 
Trustin favour of sangha, On the death of afoggalika owner 
of a monastery the property becomes sazghika property and 
belongs tothe sangha in general. Itis either dramika sanghika 
(i.e. property for the use of the savgha dwelling ina particular 
locality) or Ganika sanghika (i.e. property for the use of the 
sangha of a particular sect!, The power of control of the property 
in the former case vests in the presiding :nonk of that locality, 
and inthe latter case in thé leading monks of the sect or one of 
them. A Buddhist monk O was the poggalika owner of two 
kyaungdikes and livedin one of them along with another monk S. 
On O’s death his nephew, the plaintiff-respondent, claimed that 
the deceased monk had made an oral gift of the two kyaungdikes 
to him on bis death-bed, and that he had placed S in charge of 
one of the kyausgdikes, the subject matter of the suit. When 
S died the defendant-appellant, also a monk, was residing in 
the kyaungdike. Shad collected moneys from his followers to 
meet the cost of obtaining a freehold grant of the land which at the 
time was a leasehold. After his death the plaintiff srcceeded 
in obtaining the grant in his own name. The plaintiff sought 
to eject the defendant onthe ground of his being the poggalika 
owner of the property. He alleged no misconduct or breach of 
discipline on the part of the defendant. The trial Court allowed 


theclaim ; the defendant appealed: Held, that (1) O’s alleged gift. -- 


in favour of the plaintiff having failed for want of a registered 
instrument, on O’s death the property became sanghika property ; 
(2) having regard to the circumstances of the case S received the 
kyaungdike not as poggalika property of the plaintiff but from him 
as one who had the right vf control or management of the 
property; !3) the action of S and of the plaintifin obtaining a 
freehold grant of the land must be deemed to be on behalf of or 
for the use of the sangha in general and the grant must be deemed 


to be held by the plaintiff in trust for the sawgha; and (4) in the .. 


absence of aclaim by the plaintiff to exercise disciplinary powers 
as the presiding monk, the plaintiff could not evict the defendant 
fromthe premises. In re Biss, (1903) 2 Ch. Div.40:; Keaci v. 
Sandford, Selected Cases in Chancery 61—referred to. 


U ZAWTIKA v, U KALYANA a ae 
BURMESE IDEAS OF DOCTRINE OF ADVANCEMENT owe eee 
BUSINESS, AGRICULTURAL LANDOWNER ove 
CALLING OF WITNESSES, DUTY OF PROSECUTION ix 
CAPACITY TO ACT IN THE MATTER OF MARRIAGE rec 
CAUSE OF ACTION, SURETY AGAINST DEBTOR aa a 


CHAMPERTOUS AGREEMENT—Enforcea bility in India—Public policy— ~ 


Conditions vitiating agreement—Examination of agicement— 
Inadequacy of consideration—Bad bargain by one party—Grounds 
for setting aside contract. Afair agreement for the acquisition of 
an interest in the swbject of liti gation bona fide entered into is not 
per se opposed to public policy in India. To make a champertous 
agreement void there must be something against good policy and 
justice, something tending to promote unnecessary litigation, 
something that in a legal sense is immoral, and to the constitution 
of which a bad motive is in the same sense necessary. It is 
however necessary to examine champertous agreements, the 
circumstances in which they are made, and, possibly, also the 
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consideration given ; but mere inadequacy of consideration is not 
sufficient to enable the Court to set aside a contract of this 
description on the ground that it is against public policy. Where 
the inadequacy of consideration is so glaring and the circum- 
stances surrounding the contract are so suspicious as to lead the 
Court to the view, not that one of the parties has made a bad 
bargain merely, but that one of the parties must have been 
imposed upon and taken advantage of by a person who had better - 
means of knowledge than he himself possessed, the contract may 
beset aside. Chedambara Chetty v. Naicker,11.A.241 ; Fischer 
v. Kamala Naicker, 8 M.I.A.170; Rai Comar Coamiloo v. Chunder 
Canto Mookerjee, 4 1.A. 23; Teunct v. Tennet, 2 H.L.C, 6— 
followed. + 


KALIMUTHU v. MAuNG THA DIN wee a Bis 392 


CHANGE OF TRUSTEES. CONTRACT WITH FORMER TRUSTEES aes 336 


CHARGE TO JURY. DISTINCTION BETWEEN MURDER AND CULPABLE 
HoMICIDE nee ae doe eas Sele 716 


‘CHARITABLE TRuUST—Legal meaning of “charity” in English law— 
Divisions of charity—Income of trust for the bencfit of poor relations 
in England—Charity in Mahomedan law—Wakf—Public and 
private trust—Trust for the benefit of the poor members of settlor’s 
family—Suit for tts administration—Sanction of Government 
Advocate—Meaning of“ public purposes of a charitable nature ”— 

Distinction between ‘sutt claiming “under” a trust and one 
clainung “ adversely" to tite trust—Civil Procedure Code (Act V 
of 1908), s.92. In England, ‘charity ” in its legal sense comprises 
four principal divisions: trusts for the relief of poverty, 
trusts for the advancement of education, trusts for the advance- 
ment of religion, and trusts for other purposes beneficial to the 
community. The Commissioners for Special Purposss of the 
Incoinc-tax v. Pemsel, (1891) Ap. Ca.531—referred to. A trust, the 
income of which is to be applied in perpetuity for the benefit of 
poor relations or poor descendants of atestator or settlor, is 
“charitable”? in English law. Atforncy-General v. Price, (1810) 17 
Ves. 371 ; Browne v. Whalley, (1866) W.N. 386 ; In re De Carteret 
v. De Carier ct, (983) 1 Ch. 103 ; Gillam v. Taylor, 16 Eq. 581 
Isaac ¥. Defriez, (1754) Amb. 505 : White v. White, (1802) 7 Ves. 
423—referred to. English judicial decisions have given to the 
definition of “ charity” a very generous construction in order to 
save the benefactions of testators from being disappointed by the 
rules against perpetuities and uncertainty, and for avoiding 
income-tax. Jn re Good. Harrington v. Watts, (1905) 2 Ch. 60 ; 
In re Gray. Todd v. Tayior, (1925) 1 Ch. 362 ; In re Grove-Grady, 
(1929) 1 Ch, 557 ; In ve Lopes, (1931) 2 Ch. 130 ; In re Robinson, 
(1931) 2 Ch. 122—-referred to. How far the expression ‘ public 
purposes of a charitable nature ” in s.92 of the Civil Procedure 
Code can be construed by reference to the English meaning of 
“charity” discussed, The signification of “ charity” is very 
wide in the Mahomedan law. Provision for the maintenance of 
kindred, dependants, servants andpersons occupying similar 
positions in relation to the wakf is “ charity ” , Nevertheless it is 
not necessarily a trust ‘ for a public purpose.” The Mahomedan 
law drawsa wide distinction between publicand private trusts. 
A trust for the purpose of relieving pcverty among the particular 
members of the family of asettlor is not a trust “for public 
purposes of a charitable nature ” within s, 92 of the Civil Proce- 
dure Code. The effect ofs. 92 is that, by virtue of the specific 
categories of relief mentioned in paras. (a) to (g) and the general 
relief mentioned in para. (#), it intends, and is effective, to catch all 
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those cases in which any declaration, order of other retief js 
asked for by way of carrying into execution and administering a 
trust for public purposes ofa ‘charitable or religious nature as 
opposed to relief claimed adverscly to the trust altogether. There 
isa distinction between a suit which has as its object one of the 
forms ‘of “ administration ” of a trust mentioned in s. 92 (/.2.a 
suit claiming ‘‘ under ” the trust) and a suit which claims to set 
aside the trust wholly or in respect of particular property (i.¢. a 
suit claiming “ adversely ” to the trust). A Sunni Mahomedan by 
his will directed his executors and trustees “ to spend or dispose 
of the income {of certain immovable Property) among my mem- 
bers of families who may be poor.” Held, that the testatot’s 
intention being to benefit only the members of his own family 
who were poor, such trust was not for “a public purpose of a 
charitable nature ” and, a suit filed for the adininistration of such 
trust to remove its érnstees and appoint new ones, not falling 
within s, 92 of the Civil Procedure Code, no sanction of the 
Government Advocate was necessary for its commencement. 

_D.1. Artia v, M. 1. Mapua, an we ae 575 
CHARITY IN MAHoMEDAN Law en os ea ar 575° 
CHOICE OF ACCUSED To CALL PROSECUTION WITNESS as was 45 

LanpDs. ENCUMBERED LANDS _... eas is 766 

CITATIONS, PROBATE WITHOUT ISSUE OF oo sas 146 
City oF RANGoon MunicipaL Act (Burma Act VI oF 1922), s 194 2, 160 
CIVIL PROCEDURE Cove (AcT V oF 1908), s. 38, O. 21, r. 26 eee 550 
oo, $5 (4) bes = 190 
-, Ss. 60 is si 619 

-— , 8.92 ae8 aes 575 
» S. 109 (c) rer aay 86 

» $151 $e ses 173 

» O. 20, 1, 2 a tee 136 

— , O. 21, rr. 58 to 63 ae 516 
—————  _|_—,, 0. 21,763 .. gee 81 
» 0. 23, 7,3 is ie 766 

5 Oy s3ot 3 as a 311 

, O. 34, 1.3 vist 4 538 

5 OLSS ES cies sie 361 

y On 40,22 ses .» 292, 308 

» OF“.414,0.10 2. ahi 289 

CLERK’S FORGETFULNESS, LIMITATION ae Soe be 276 
COHABITATION. MARRIAGE =r aes wes ae 215 
COLLECTOR'S POWER TO MAKE AN AWARD. PRACTICE os aa 209 
COMBINATION OF SENTENCES oes ais ses we 662 
COMMENCEMENT OF TRIAL wee és see see 45 
Companigs Act (VIE cr 1913), s. 196, coe UNDER ve oO 15 
COMPENSATION BY SPECIAL POWER MAGISTRATE aa we 378 


COMPLAINANT’S CLAIM TO NOTICE OF APPEAL BY ACCUSED ‘see 744 
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eCOMPROMISE OF SuIT—Submission to arbitration in pending suit 
without intervention of Court—-Award as adjustment of suit— 
Civit Procedure Code {Act V of 1908), O. 23, r.3—Termis of award 
as a subsequent basis of agreement—Signing of award by parlies—- 
Subsequent conducl—Agreement in terms of award—Conveyanuce 
of land belonging to debtor and acceptable to creditor in settlement 
of claim—Choice of lands—-Lands encunibered—Obligation to 
convey free from encumbrance—Transfer of Properly Act (IV of 
1882 ami XX of 1929), s. 55 (1) (g). On the Original Side of the 
High Court the plaintiff-appellant filed one suit against -the 
respondent firm claiming a mortgage decree, and another suit for 
.a simple nioney decree. In both the suits there was no 
substantial defence. During the pendency of the suit the parties 
went to arbitration, but without observing the provisions of 
Schedule iI of the Civil Procedure Code. An award was made 
containing the terms of the settlement which the parties 
.subsequently signed, This settlement was to the effect that the 
respondent firm was to convey to the plaintiff in partial satisfaction 
of his claims, infer alia, a certain number of acres of land 
.acceptable to the plaintiff out of the lands of a much larger area 
belonging to the respondent firm. The plaintiff exercised his 
-choice and selected Jands nearest his own land, but then 
discovered that they were encumbered. He repudiated the 
~settlement on the ground of fraud (which was subsequently 
abandoned) and contended that the respondent firm must, if they 
wished to abide by the settlement, convey to him the lands free 
‘from encumbrances. On ihe application of the firm to record the 
terms of the award as a settlement, the trial Judge, feeling himself 
‘bound by the decision in Laljee Jesang vy. Chander Bhan Sinkul 
{I.L.R. 9 Ran. 39) held that the award was an adjustment of the 
suits by way of an agreement within the meaning of Orcer 23, 
xr. 3 of the Civil Procedure Code, and also that the plaintiff 
was bound by his choice and ‘must také the lands in their 
-encumbered state. and ordered the decrees to be drawn up in 
‘terms of the award. The plaintiff appealed. Held, that since the 
making of the award the acts and admissions of the parties and 
-the correspondence between them showed that they had mutvally 
agreed to adopt and be bound by the terms of the award as a basis 
of settlement, and therefore they must be deemed to have 
concluded a lawiul agreement in adjustment of the suits within 
the meaning of Order 23, r. 3 of the Civil Procedure Code which 
-can and must be recorded by the Court and decrees passed in 
‘terms therecf. Bhimraj vy. Sethani, 1.L.R, 14 Pat. 759 ; Hari 
Parshad v. Soogni Devi, 3 Lah. L.J. 162 ; K.M.T.T. Chetly v. 
-C,T.A. Chetty, 6 L.B.R. 55; Rohini Kanta Baitacharjec v. Rajani 
Kanta Battacharjee, 38 C.WN. 648—referred to. The quesiion 
.as to whether an award made without the intervention of the 
Court during the pendency of a suit can be the subject of a decree 
‘by reason of Order 23, r. 3 of the Code not considered. Laljee 
Jesang v. Chander Bhan Shukul, 1.L.R. 9 Ran. 39 and other cases 
referred to. Held also, that the true meaning of the contract 
“between the parties was that the respondent firm was to convey | 
to the appellant the lands which he chose in part satisfaction of 
his claim, and free from encumbrances, if any. The principle of 
s. 55 (1) (g) of the Transfer of Property Act was applicable to the 
case. If only unencumbered lands were to be chosen by the 
-appellant, the existence of the encumbrances upon other lands 
~which might be more acceptable formed a restraint upon the 
ireality of the appellant's choice. 
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, WANT OF AND FRAUDULENT PREFERENCE. 
INSOLVENCY ... vee és aes 


ContrRacr—* Agreement discovercd to be void ”—Coutract Act (1X of 
1872), s. 65--Moneys paid under unlawful agreement—Claim for 
refund—Morality and public policy—‘ Spanish prisoner” trick— 
Moneys advanced for bribing—Story of defrauding Government 
and bribingjailor a hoax —Fiaud practised on the parties—Refund 
of money advanced for unlawful object. The defendant received a 
letter from the “Spanish prisoner.’ The writer stated that he 
was imprisoned by Government in Barcelona for fraudulent 
bankruptcy and that he was ordered to pay a heavy fine and costs 
of the criminal proceedings taken against him. If the fine and 
costs were not paid by a certain date his properties would be sold 
by auction. One such property was said to be a portmanteau 
containing in a secret receptacle three valuable cheques payable at 
Zurich, The writer urged the defendant to come to Barcelona, 
pay the fine and costs, and also pay the jailor a sum of money to- 
secure the cheques, The ‘ prisoner” promised the defendant one-- 
third of the amount of the cheques-which were to be cashed by 
the defendant in Zurich. The defendant showed this letter to the 
plaintiffs who, on the strength of it, agreed to advance to the 
defendant certain sums in order to enable him to get the cheques, 
and the defendant promised the plaintiffs in return a share in the 
amount he was to get fromthe cheques. The agreement provided 
for the refund of the advance in case the cheques turned out to-be- 
bogus. The plaintiffs accompanied the defendant’s wife to Barce-- 
lona, where they paid the soi disamt jailor certain sums of money 
to secure the cheques, The cheques turned out to be bogus 
cheques and the story of the Spanish prisoner a hoax, The 
plaintiffs sued the defendant for the refund of their advance, The: 
trial Court disallowed the claim oi the ground of fraud and 
illegality. ‘The plaintiffs appealed, Held, that s. 65 of the 
Contract Act dealt with (a) agreements and (6) contracts. It dealt 
with agreements enforceable by law, and with agreements not 


so enforceable. An agreement discovered to be void is one- 


discovered to be not enforceable by law and would include an- 
agreement that was void in that sense from its inception as distinct 
from a contract that becomes void. Annada v. Mullick, 50 1A, 
239 ; Hansraj v. Official Liquidators, 60 LA, 13; Harnath Kuar 


vy. Bahadur Singh, 50 LA. 69—referred' to. The criterion which: 


causes the Court to say that it will or will not assist the parties to 
recover the money paid under an unlawful agreement is not 
whether they have had a locus penitentiae before carrying out the: 
purposes of the fraud, but whether it would be contrary to morality 


and public policy to give the parties assistance in a Court of law,.. 
where the purpose of the fraud has actually been wholly or- 


partially successfully carried out. Pethuperumal Chetty v. 
Muniandy Servai, LL.R. 35 Cai. 551—followed. Held, that 


although the object of the agreement was illegal and the parties - 


did take steps to carry it out, yet they did not realize the illegality, 


and moreover the intended object could never in any sense of the- 


word be- carried out. The Spanish Government was not 
defrauded, only the parties themselves were defrauded. There 


was no prisoner, no bankruptcy, no property, and no jailor to be- 


bribed. The question was not whether the appellants were pre- 


paring to commit or abetted the committing of an offence, but: 


whether anything was effected to carry out the alleged purpose.. 


Held, on the facts .of the case that the plaintiffs were. entitled to a:. 
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refund of their advance, Queen-Empress v. Bak#t, 1.L.R, 24 Bom. 
287 ; Queen-Eimpress v. Jivaji, 1.L.R. 11 Bom. 376 ; Qucen-Empress 
v. Peterson, 1.L.R.1 All. 316—distinguished. 
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CONTRACT BY TRUSTEES—Personal Liability of trustees contracting— 
Exclusion of personal liability by express or iniplied term of the con- 
tract--Effect cf contracting mercly “ as trustees "—Indemnity out of 
the trust estate— Position of executors compared—Creditor’s remedies 
against trustees or executors—Trustee’s right of indemnity against 
tvust estate an asset of trustee—Creditor's right lo such asset by 
subrogation— Suit for money against contracting trustecs—Change 
of trustees—Claim against new trustecs. There is, as regards 
the liability of the contracting parties; normally no difference 
between a contract to which A is a party in his capacity as ‘‘a 
trustee" and one to which A is a party in his personal capacity. 
In either case the opposite contracting party contracts with A 
and with no one else ; and, in the absence of an express or clearly 
implied term of the contract itself that the personal liability of the 
contracting trustee is to be excluded, no limitation upon A’s 
personal liability arises by virtue only of his being in fact, and by 
his being described as, a trustee. In either case the trustee is the 
contracting person. If he is a trustee he has, or may have, as 
between himself and the trust estate, a right of indemnity against 
the trust estate if the contract made, or the liability incurred, is 
one which he had power to make or incur under the terms of the 
instrument under which heis a trustee, It is, however, onen toa 
trustee to exclude his persona} lic:bility. But that can only be 
done by an express stipulation to that effect in the contract itseli, 
or in srch circemstances as make jit quite clear that the parties 
were consciously contracting upon thal basis as part of the 
contract itself. Jn re Jolson, 15 Ch.D, 548; Luaséden v. 
Buchanan, (1865) HL. 4 Macq. 950; Aluir v. City ef Glasgow 
Bank, 4 Ap. Ca. 337—referred to. Uf a creditor obtains a decree 
against a trustee or an executor with whom he has contracted 
and such trustee or executor has a right of indemnity against the 
estate, that right of indemnity becomes one of the assets of the 
‘trustee or executor accessible to the creditor, whether by subro- 
gation or otherwise. But the personal liability of the trustee or the 
executor must first be recognized and only then can any right cf 
indemnity arise upon which the doctrine of subrogation can 
operate. Re Blundcll, 44 Ch.D. 1 ; Ex parte Garland, 10 Ves. 110 ; 
Gallagher v. Ferries, 7 U.R. Ir. 489 ; Jennings v. Mather, (1901) 
1 K.B. 108 ; Re Reybould, (1900) 1 Ch, 199 ; Strickland v. Symons, 
26 Ch.D. 245—referred to. The four trustees of a pagoda entered 
into an agreement with the plaintiff whereby the plaintiff under- 
‘took to carry out certain building operations in connection with 
the pagoda. He sued the trustees (and their guarantor) for the 
‘price of the work done. During the pendency of the suit the four 
contracting trustees ceased to be the trustees of the pagoda and 
new trustees were appointed, Thereupon the plaintiff amended 
this plaint and ‘substituted the names of the new trustees as 
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defendants in place of the old trustees and proceeded with the 
suit. Held, that the plaintiff had no cause of action against the 
new trrstees and that “his claim, if any, could only be enforced 
against the four trustees with whom he had made the contract. 


MAMNANTH SINGH v. U AYE ree mgt 
CONTRACTS, SPECULATIVE AND WAGERING ... 


wee 


CONTRACT TO MARRY IN FUTURO. BURMESE BUDDHIST MINOR 


eee 


CONVEYANCE OF LAND ACCEPTABLE TO CkEDITOR. JNCUMBRANCES ... 
Co-PARCENERS, Hinpu JoInT FAMILY, RIGHTS AND OBLIGATIONS ... 
Copyinc DiPaRTMENT OPEN, CoURT CLOSED. LiMITATION 


CORPORATION OF THE City oF RANGooN—Power to recover arrears of 
tax by sale of property— City of Rangoon Municipat Act (Burma Act 
VI of 4922), s.194--Lower Burma Land and Revenue Act (U of 
1876), ss. 45, 46, 47—Appointment by Local Government of “ the 
Akunwun, Corporation of Rangoon” to exercise powers of Revenue 
Officer—Sale of tax payer's property for arrears of Municipal tax— 
Mortgagec's notice to Akunwun claiming surplus sale procceds— 
Transfer of Property Act (XX 0f 1929), s. 73—Sale proceeds paidinto 


Corporation's bank— Payment of surplus to mortgagor by order of 


Akunwun—Liability of Corporation to morigagee—Akunwun's status. 
as Revenue Officer—Revenue Officer not the agent or servarl of the: 
Corporation—Corporation not the principal of Akunwun actitig as: 
Revenuc Officer—Receipt of sale proceeds only as bailee—Corpora- 
tion’s obligation to pay money according to directions of Revenanc 
Officer. S. 194 of the City of Rangoon Municipal Act enables the: 
Cerporation of Rangoon to recover arrears of taxation as if they 
were arrears of land revenue, and empowers the Local Govern-- 
ment to prescribe by notification the officers by whose orders and on 
whose application such arrears may be recovered. The Locak 
Government appointed by notification “the Akunwun, Corpora- 
tion of Rangoon” to exercise the powers conferred and the duties’ 
imposed upon the Revenue Cfficer under ss. 45, 46 and 47 of the: 
Lower Burma Land and Revenue Act. The plaintiffs gave notice 
to the Akunwun ihat they were the morigagees of the property of 
a tax payer which was sold by his order as Revenue Officer to- 
liquidate arrears ot municipal taxes, and that they claimed the 
surplus sale proceeds. Notwithstanding this notice the surplus: 
sale proceeds were refunded under the order of the Revenue: 
Officer to the morlgagor from whom they became irrecoverable.. 
The plaintiffs sued the Corporation for the loss of this sum upon 
the ground that the dkwnw2n in exercising the powers of a 
Revenue Officer was the servant and agent of the Corporation,. 
and was acting in the interest, and under the instructions, of the 
‘Corporation. Moreover, the surplus sale proceeds were paid into- 
the account of the Corporation withits bank, and were paid out 
to the mortgagor by a cheque signed by officers of the: 
Corporation. Held, that (1) the status and duties of the Revenue 
Officer were created by the Lower Burma Land and Revenue Act,. 
and that in performing his functions under the Act he was not: 
acting as the servant or agent of the Corporation but asa persona: 
designata vested with special powers of a judicial character.. 
The Corporation had no right to control or influence his action in. 
the disposal of the: proceeds of a sale under s. 47 of the Act; and. 
in performing this function the Revenue Officer was bound by 
statute to proceed and act solely in accordance with his own 
judgment. The Corpovation, therefore, although it was the 
employer and principal of the 4kunwun for certain purposes, was: 
under no liability to third persons if in the course of performing, 
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his duties as a Revenue Officer under s.47 the Akunwun was 
guilty of negligence or any other dereliction. of duty. The 

Halley,” LR. 2 P.C.C, 193—referred to. (2) The Corporation 
had no beneficial interest in the surplus sale proceeds, and held 
them solely as a bailee and was bound to pay them out according 
to the directions of the Revenue Officer. The Corporation had no 
knowledge of the mortgagee’s claim, and the knowledge thereof 
by its officials could not be attributed to the Corporation as their 
information was obtained when acting as agents of the Revenue 
Officer and not as servants of the Corporalion, Even if the 
Corporation could be said to have netice of the mortgagee’s claim, 
it had no power to decide the claim, and could not refuse to pay 
out the money as directed by the Revenue Officer. Gray v. 
Johnston, L.R. Eng. & Ir. App. Ca. Vol. 3, p. 1; Ex parte Kingston, 
6 Ch, Ap. 632—referred lo, 


BALTHAZAR & S.on, Lip. v. MUNICI24E CORPORATION OF THE 


Ciry oF Rancotn... es ie ae 

CosTs PART OF MORTGAGE Dust ... ie fen sie 
CouRT’s DISCRETION, FETTERING Po, nee ae 

‘ DUTY OF GUIDING BORSTAL SCHOOL, AUTHORITIES ne 

DUTY TO EXAMINE ACCUSED waa ave ast 

- COURT EMPOWERED TO ENQUIRE, AND TO SUSPEND PLEADER aes 
Court's EXAMINATION oF LEGISLATIVE CoUNCIL PRESIDENT’S 
RULING ord ei ss . ae 
Courr Frrs Act (VII or 1870), ss. 10, 13, 14, 15 wae és 
CouRT-FEES, REFUND, INHERENT POWERS OF CouRT... ei 


Court or Last Resort—Question of law raised for the first time— 
Entertainment of plea—Sccoud appeal—-Remand of case for 
evidence to decide point—New and different right raised. When 
a question of law is raised for the first time in a Court of last 
resort npon the construction of a docrment, or upon facts either 
admitted or proved beyond controversy, it is competent for the 


Court to entertain the plea. Connecticut Fire lusurance Company v.. 


Kavanagh, (1892) A.C. 473—followed. But the High Court will not 
entertain a point of law raised for the first time in second appeal 
if the point cannot be decided without remanding the case for 
further evidence. Jarip Sadar v. Jogendra Nath, 24 C.W.N. 53 ; 

Pershottam v. Kaslirbhai, 32: Bom, L.R. 1001~—referred to. And 
a point of law cannot be taken ior the first time in second appeal, 
if it sets up a new right differing in kind from that asserted 
throughout the trial. Rachawa v. ” Shivayog gappa, 1.L.R. 18 Bom. 
680—referred to, The respondents’ case, as set up in the Courts 
below, was based upon an alleged purchase of the property in 
suit for the benefit oi the second respondent. They now set up a 
case that the second respondent acquired the property by right of 
inheritance from her grandmother. Held, that such a new point 
of law on the evidence on the record could not be taken for the 
first time on second appeal. 


Papa AMMAL v, PANCHAVARNAM AMMAL 
CREDITORS’ REMEDY, APPOINTEE IN CHARGE OF DEBTOR’S PROPERTY 
REMEDIES AGAINST TRUSTEES, EXECUTORS ... 
RIGHTS BY SUBROGATION " ms wi 
CREDITOR's SUIT FOR AVOIDANCE OF FRANSFER, ey sta 
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CRIMINAL Law—Reasonable doubt as to guilt of accused—Burdcen of 
proof of guilt always on the prosecution—" Burden of proof,” two 
meanings—Burden of establishing case—Burden of introducing 
evidence—Possible defences—No duty on prosecution to prove noi- 
ewistence of dzfences—Test for acquittal—No burden on accused 
to prove no crinte committed—Unexplained things—Decision in 
Woolmington v. The Director of Public Prosecutions, (1935) 
A.C. 462—Questions of insanity—Silence on the part of the accused 
when denounced as assailant—Inference—Court’s duty to examine 
accused as to his silence—Omission to question the accused—~Denial 
by the accused of the act—Review of the whole evidence—Evidence 
Act (I of 1872), ss. 101, 105, 106—Criminal Procedure Code 
(Act V of 1898), ss. 342,537. In all criminal cases where there is a 
reasonable doubt as to the guilt-of an accused person at the close of 
the whole of the evidence the accused is entitled to be acquitted. 
In criminal cases the burden of proof, using the phrase in its 
strictest sense, is always upon the prosecution ahd never shifts what- 
ever the evidence may be during the progress of the case. When 
sufficient proof of the commission of acrime has been adduced 
and the accused has been connected therewith as the guilty party, 
then the burden of proof, in another and quite different sense 
namely in the sense of introducing evidence in rebuttal of the 
case for the prosecution is laid upon him. ‘The meaning of s, 105 
of the Evidence Act is that it is not for the prosecution to examine 
all possible defences which might be put forward on behalf of an 
accused person and to prove that none of them applies. But atthe 
conclusion of all the evidence it is incumbent upon the prosecu- 
tion to have proved their case. The test is not whether the 
~ accused has proved beyond all reasonable doubt that he comes 
within any exception to the Indian Penal Code, but whether in 
setting up his defence he has established a reasonable doubt in the 
case for the prosecution and has thereby earned his right to an 
acquittal. S. 105 of the Evidence Act does not cast any burden on 
an accused person ic prove that no crime was committed by 
proving facts specially within his knowledge ; nor does it warrant 
the conclusion that if anything is unexplained which the Court 
thinks the accused could explain he ought therefore to be found 
guilty. Stephen Seneviratue vy. The King-Eimperor, 41 C.W.N. 65 
—followed. he decision in Woolmington v. The Director of 
Public Prosecutions, (1937) A.C. 46Z is in no way inconsistent 
with the law in British India. On the contrary the principles 
there laid down form a valuable guide to the correctinterpretaticn 
of s. 105 of the Evidence Act. Questions reiating to insanity not 
discussed. The fact that an accused person remains silent when 
denounced in the presence of witnesses by another person as the 
latter’s assailant is admissible in evidence. The degree of weight 
to be attached to the silence of an accused person depends upon 
the nature of each case. It is not permissible to arrive at an 
adverse verdict on the strength of the opinions formed as to the 
conduct of an accused person; or to allow the silence of an 
accused person to supplement a case for the prosecution which 
at the conclusion of the evidence heard on both sides is too weak 
to justify conviction. Rev v. Feigenbaun, (1919) 1 K.B. 431; Rex 
v. Tate, {1908} 2 K.B. 680; Rex v. Whitebread, (1929) 1 K.B. 431; 
Stephen v, The King, 41 C.W.N. 45—referred to. lf the silence 
of the accused is to be regarded as an important point for the prose- 
cution the trial Court ought to éxamine him under s, 342-of the 
Criminal Procedure Code, and invite his explanation as to his 
silence. Maung Hinan v. King-Emperor, 1.1.R. 1 Ran, 689— 
referred to. An omission to put a question necessary by virtue of 
s. 342 of the Criminal Procedure Code must be dealt with in 
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accordance with s. 537 of the Code. The question in every case 
is whether in fact a failure of justice has been occasioned by 
reason of the irregularity which has occurred. U Ba Thein v. 
King-Emperor, LL. 8 Ran, 372—approved. Per DUNKLEY, J. 
—The law of British India is largely codified and is to be found in 
the enactments and nowhere else Decisions of learned Judges 
are of the gréatest value in interpreting the statutes, and decisions 
of the House of Lords, would have paramount authority in India, 
provided always that on examination the law of British India is 
found to be the same as the law of England on the subject. 
Regarded in that light the decision in Woolmington v. The Director 
of Bublic Prosecutions, (1935) A.C, 462 is of binding authority in 
British India in interpreting the terms of s, 105 of the Evidence 
Act. The phrase “burden of poool * is used in two distinct 
meanings in the law of evidence, v72,, the burden of establishing a 
case, and the burden of introducing evidence. The burden “of 
establishing a case remains throughout the trial where it was 
originally placed ; it never shifts. The burden of evidence may 
shift constantly as evidence is introduced by one side or the other, 
In s. 101 of the Evidence Act the phrase is used in its first meaning, 
and in s. 103 in the second sense, Even when the accused denies 
in toto the actor acts alleged, if evidence of the existence of 
circumstances bringing the case within a general or special 
exception is to be found in the evidence for the prosecution, the 
Court must review the whole evidence and either acquit the 
accused or'convict him of the minor offence as the case may be. 
Emperor v. Wajid Husain, 1.L.R. 32 All. 451—referred to. 


KinG-EMPERor v. U DAMAPALA ee ne 
CRIMINAL PROCEDURE ConE (Act V oF 1898), ss. 28, 30, 250 
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CRITERION FOR APPOINTMENT OF RECEIVER 
-CROSS-EXAMINATION OF PROSECUTION WITNESS a 
DAMAGES, MESNE PROFITS, WRONGFUL PossgssION oF LAND 
DaNnGEROUS Drucs Act (II oF 1930), 2 (f) {ii), 4, 40, Scu. II 
‘DEATH FROM INFLICTED WOUND, =i TREATMENT 


DEBTOR AND SURETY, CLAIM WAIVED AGAINST DEBTOR, Sasenese 
LIABILITY te ae ee 


‘DEBTORS’ JoINT ParhioN: OF INR EReN see 

DECREE Nisl. Divorce, INTERVENTION 

DEFAMATORY QUESTIONS IN LEGISLATIVE COUNCIL 
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DEsERTION OF HUSBAND BY WIPE. AUTOMATIC DIVORCE aes 
DETENTION IN BORSTAL SCHOOL, APPEAL cae a er? 
; ——~. NOT A SENTENCE Site a8 
DETENTION IN TRAINING SCHOOL NOT A SENTENCE OF IMPRISONMENT 
“ DIFEERENCE BILL.” RICE CONTRACTs. WAGER ais as 
DIFFERENCE IN ENGLISH AND INDIAN STATUTES oe ae 


’ DirEcTIONS, UPPER BURMA MANUAL oat 
DIRECTION 3. OF THE OPIUM DIRECTIONS 


DISCHARGED INSOLVENT. APPLICATION TO SET +SIDE FRAUDULENT 
TRANSFER eee a3 ase aoe wee 


DISCIPLINARY ACTION AGAINST PLEADER a ‘ 
DISPOSAL OF PROPERTY. CONFLICTING CLAIMS. MAGISTRATE’S Duty 
Distinct OFFENCES ARISING OUT OF SAME TRANSACTION ..,. aT 
DisTRICT CoUNCIL’s POWER TO LEVY FEES ON SHOPS 

DIVIDEND OF NOT LESS THAN FOUR ANNAS, INSOLVENCY... 


Divorck—English principles and practice, applicability—Notification 
dated 8th July 1928—Government Advocate as King’s Proctor— 
decree nisi made absolute—Objectrons by the respondent—* Arty 
person,” meaning of—Intervention of Government Advocate or a 
third party—Duties of the Government Advocate as King’s 
Proctor—Divorce Act (IV of 1869 and XV of 1927), ss. 7, 16, 17A. 
By s. 7 of the Indian Divorce Act English principles and rules 
of practice are made. as far as may be, applicable to divorce 
cases under the Act. By a notification dated the 8tn July 1928, 
issued in pursuance of s, 17A of the Act, the Government 
Advocate in Burma has been appointed by the Governor-General 
in Council to exercise the rights and duties of the King’s Proctor 
in England. S. 16 of the Act does not give any right to a 
respondent in the divorce proceedings to object to a decree nisi 
being made absolute. The words ‘“‘any person” do not apply to 
parties to the proceedings. This right can only be exercised by the 
Government Advocate as the King’s Proctor or a third party. 
King v. King, 1.L.R. 6 Bom. 416; Madan v. Madan, 19 w.T.R. 
612; Stephen v. Stephen, WLR. 17 Cal. 570; Stoate v. Stoate, 
5 L.T.R. 138—referred fo. The Government Advocate cannot 
leave the matter in the hands of the respondent. The correct 
course is for him to consider the respondent’s allegations and 
what may be placed before him in connection therewith, and 
if he considers the evidence sufficient it is his duty to intervene. 
If he is of opinion that the evidence is not sufficient to justify 
his intervention, the matter ends so far as he is concerned. 


WILLIAMS v, WILLIAMS 450 se ies 
Divorce Act {IV oF 1869 anpD XV oF 1927), ss. 7, 16, 17A aes 
Dousrt as To GuitTt oF ACCUSED a mee 
Duties oF GOVERNMENT ADVOCATE As KING's PROCTOR 
Duty OF MEMBERs OF Hinpdu JoINT FAMILY eee Ba 


EaASEMENT—Natural right of owner to deal with water on his land— 
Natural flow of water from higher to lewer land—Right of lower 


landowner to obstruct the natural flow—Right acquired by- 


prescription, Every landowner has a natural right to. deal with, 
his surface drainage water as he pleases; he can Collect it and 
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use it on his own land, or he can let it find its way by gravitation 
to his neighbour's land if that is at a lower level than his own 
land. The owner of the lower land may acqvire by prescription, 
as an easement restricting this natural right, the right to prevent 
the natural flow of water from the higher land on to his own. 
Debi Pershad v. Joynath, 1L.R. 24 Cal. 865 ; Subramaniya v. 
Ramachandra, LUR,. 1 Mad. 335; Wright v. Howard, 24 RR. 
169—referred to. 


U Po THer v. A.L.S.P.P.L. CHErryAR FIRM... nase 


East INDIA CoMPANY ACt (2l Gro, 3, ¢. 70),8.17 7 ane 
EFFECT OF WAIVER OF CLAIM AGAINST DEBTOR, SURETY's LIABILITY 
EINDAUNGGYIS, FORFEITURE OF SHARE IN HNAPAZON PROPERTY... 




















ELEEMOSYNARY RECOMMENDATIONS BY COURT fas aap 
ELEMENTS OF VALID TRANSFER, INSOLVENCY... xs vee 
EMPLOY AS TEMPORARY MESSENGER, FATAL ACCIDENT ... Pie 
EMPLOYER'S LIABILITY, INJURY TO WORKMAN ... ae aoe 
ENCUMBERED LANDS. IMPLIED COVENANT... hee ose 
ENG@LisH Law, Cuariry, MEANING OF ond vite en 
ENHANCEMENT OF SENTENCE ved ee aa on 
EQUITABLE MoRTGAGEE, REMEDY OF se es oe 
RIGHT 0 SALE PROCEEDS FROM DATE OF MORTGAGE 

Suir Ae Are sh as ve 

Equity Docrrine of SUBROGATION ies va on 
RULE. ALLOCATION OF RENTS TO MORTGAGEE... eer 

AND MAHOMEDAN LAW co) Pe oe 

—————_ OF INTENDED ADVANCEMENT... Sanat we 
EVIDENCE Acr {] oF 1872), 8,92... pes ioe see 
, 88. 101, 105,106... at bas 

1S. 106, vee ver tee 





EVIDENCE, APPRECIATION OF —Couftict of evidence—Credibility of wit- 
nesses-—Duty of a Court of Appeal—Advantages of the trial Court— 
duterference by the ,appellate Court. Where there is a 
confiict’ of oral evidence, and the issue in the case depends upon 
the credibility of the witnesses a Court of Appeal ought to. bear in 
mind that it does not see or rehear the witnesses. It only reads 
the evidence and rehears counsel. When a Judge who hears and 
sees witnesses draws a conclusion or inference with regard to 
what is the weight to be attached to their evidence his judgment 
is entitled to great respect. The appellate Court will not interfere 
with such a decision unless it comes to the conclusion that the trial 
Court was plainly wrong. Powell v. Streatham Manov Nursing 
Home, (1935) A.C, 243—followed. 


Cuinnaya v. U Kya Pty) oa and as 
EVIDENCE 1N REBUTTAL, INSOLVENCY, IMPUGNED TRANSFER sah 
EXAMINATION BY INSOLVENCY COURT TO DISCOVER PROPERTY ue 
EXECUTION. LIMITATION ss ore ne vee 


EXECuTORS’ LIABILITY ON CONTRACTS ve no ae 
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EXTINGUISHMENT -OF COMPENSATION, NOTICE OF APPEAL ‘TO 


COMPLAINANT see “ ss zis we 
FALSE AND IMMATERIAL WITNESSES, PROSECULION’S DUTY TO CALL... 
FATAL ACCIDENT TO WORKMAN. COMPENSATION 9 eR vse 
FEES ON SHOPS, District COUNCIL’s POWERS ee aL apa 
FirM, FAMILY BUSINESS o¥ HINDU JOINT FAMILy oa ae 
Form No. 5, O. 34, CiviL ProcEpURE CopDE ... ¢ on fo aes j 
FRAUD PRACTISED ON PARTIES, REFUND OF MONEYS PAID : see 
FRAUDULENT PREFERENCE, INSOLVENCY seer Sexes és3 
GAMBLE IN DIFFERENCES, RICE CONTRACT ... Oe yates sete 
GENERAL CLAUSES ACT (X OF 1897}, s. 3 (25) ... ae ee 
GENUINENESS OF WILL, ONUS OF PROOF See : ees eee 
Girt oF IMMOVABLE PROPERTY BETWEEN MAHOMEDANS ... En 
GOVERNMENT ADVOCATE AS KING’S PROCTOR are ee 
GOVERNMENT CHOICE, SUPPLY OF INFORMATION, LAND ACQUISITION 
GOVERNMENT OF INDIA Act, 1915, s, 72D (7) ... “es “Fe 
GRIEVOUS HURT, SENTENCE OF WHIPPING AND IMPRISONMENT <as 
GUILT OF ACCUSED, REVIEW OF WHOLE E JIDENCE wee waz 
HIGH CourRT, APPEAL, DETENTION IN BORSTAL SCHOOL ... eee 

, MORTGAGE SuIt, JURISDICTION ae im bas 





Hindu Law—Members of different Hindu families forming a part- 
nership—Relationship of members governed by Partnership Act 
—NMortgage suit against firm—Minor son ofa partucr implcaded 
as @ partner—Claim for a personal decree against munor linuted to 
his interest in joint family property with his father —Firm not a 
joint Hindu family business—Karta’s authority to bind ininor 
ina new business—Liability for minor’s interest in family properly 
to pay father’s debt—Defences open to minur in execution proceerd- 
angs against his father. Six adult Hindus governed by the 
Aitakshara, but not belonging to the same family, entered into 
a business partnership. Two of them had a minor son each. 
The respondents sued on a mortgage'the frm and the six adults 
as well as the minors upon the footing that they were all parners 
in the firm. Only.one adult member filed a written statement, 
and thereafter the plaintiffs obtained a mortgage decree in the 
usual form against the firm and all the defendants as partners. 
In due course the mortgaged property was sould. The sale 
proceeds being insufficient to satisfy the decree the plaintiffs 
sought for a personal decree for the balance against some of the 
adult defendants and the minors, and in respect of the latier 
they asked for a personal decree limited to the extent of the 
minors’ interest in their respective joint family properties. 
The appellant, who was: one of the minors, contended that no 
personal decree could be passed against him, and-that in fact he 
was not joint with his father. He was not allowed to raise that 
‘plea, and the trial Court granted the plaintiff's application on. the 
ground that the. minor defendants were members of the defendant 
firm upon the footing that they were members of joint Hindu 


families the kartas of which had formed the partnership. The. 


minor appealed. The respondents contended that in any event 
‘under Hindu law a son’s interest in the joint family property was 
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liable to be taken in execution of a personal decree against his 
father. Held, that (1) no liability in respect of the business of the 
firm could accrue to the defendants or any of them upon the 
footing that they were members of an undivided joint Hindu 
family, because the business was not a family business carried on 
by an undivided joint Hindu family in any sense of the term ; 
(2) the business was a new and not an ancestral one, and a karta 
could not impose any liability upon a minor member of the family 

> in respect of such a business; (3) according to the plaint the 
defendants were sued as partners of a family governed by the 
Partnership Act and not otherwise; (4) it was open to the 
appellant in the circumstances to contend on an application for 
a personal decree against him that he was not joint with his” 
father ; (5) the respondents could not claim a personal decree 
against the appellant on the ground that he was liable for his 
‘father’s debt, as such ground was neither . pleaded nor raised at 
the hearing of the mortgage suit; (6) if the respondents in 
execution of their personal decree against the appellant's father 
sought to attach the appellant’s interest in the joint family property 
in liquidation of the decree against the father it would be open to 
the appellant in such execution proceedings to raise all the defences 
he might be advised to pursue. 


S.P R.M.N. NACHIAPPAN v, THE CHETTYAR FIRM OF R.M.P. 313 


Hinpu Law—Relations of members inter se of Hindu joint family 
carrying on family business—Members not partners governed by 
Partnership Act—Partnership Act (IX of 1932), ss. 5, 12,30, 31, 
42—Rights and obligations of co-parcencrs not regulated by 
Partnership Act— Misuse of language—Personal law-—Duty of 
inembers to assist in family business—Hindu joint family carrying 
on family business not a ‘ firm”"—Adjudication in insolvency of 
members of Hindu joint family as prartners—-Presidency-Towns 
Insolvency Act (III of 1909), s. 99. The application of the term 
“nartnership”’ to the relations imfer se of the members of a Hindu 
.joint family which owns and carries on a business involves a 
misuse of the term, and a misconception cf the characteristics of 
such a family. There has never been any justification in, law or 
common sense for holding that the members of a Hindu joint 
family who carry on business as such are partners governed by 
the Partnership Act. Section 5 of the Act merely restates the-true 
legal position of the members of a Hindu joint family. The 
interest of the partners ina firm is determined by contract, the 
interest of the members of a Hindu joint: family in ancestral 
business is acquired by status. Ar anccstral business Cavolves 
upon the members of a Hindu joint family as pari of their inherit- 
ance, and their rights and obligations in respect of it are not 
governed by any contract into which they have entered, but by the 
personal law to which they are subject,’ The rights and obli- 
gations of partners set out in the Partnership Act are inapplicable 
to the members of a Hindu joint family. Fakirchand v, Moti- 
chad, 1.L,.R.7 Bom. 438 ; Official Assignee of Madras v. Palani- 
appa Chetty, 1.L.R. 41 Mad, 826; S. C, Mandal v. K. Banerji, 
49 1.A. 108—referred to, The misuse of language and the failure 
to understand the basic characteristics of a Hindu joint family 
have led to an injustice being done to the adult members of such 
a family who have taken an active part incarrying on ihe family 
business by making them personally liable for the obligations of 
the business. The rights and obligations of the members of a 
Hindu joint family are determined by the personal law'to which 
they are subject. By their personal law as well as by the © 
nniversal custom of the Hindus it is the duty of the other members 
of the family, whether they are adults or minors, to assist the 
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karta in managing the estate and or business (if any) belonging to 
the family. In so acting a member of a Hindu joint family does 
not hold himself out as or become a partner of a “firm.” Dicta 
in Joykisto Cowar v. Nunddy, 1.L.R. 3 Cal. 738 and in other cases 
discussed. It follows that a Hindu joint family carrying on a 
ancestral business or a business Created out of family funds is not 
a‘ firm” within s. 99 of the Presidency-Towns Insolvency Act, 
and the members of the family are not “partners”? of such a 
“frm" whocan be adjudicated insolvent upon a petit? o1 for 
insolvency presented against, and-in the name of, the said “‘ firm.” 


V.R.C.T.V.R. CHETTYAR v, C.A.P.C. CHETTYAR ... 


“HNAPAZON PROPERTY, Loss OF INTEREST BY DESERTING WIFE aut 
HYPOTHECATION OF MOVABLES. MARSHALLING : 
ILLEGALITY. No NOTICE OF APPEAL T> COMPLAINANT... it 


ILLNESS, EXCUSE FOR FILING APPEAL LATE... 


“IMMOVABLE PROPERTY—Vested and contingent rights in immovable 
property, whether imniovable property—Rents and profits of land 
received and future rents and profits, distinction between—Transfer 
of Property Act (IV of 1882', s, 54—Indian Registration Act (XVI 
of 1908), ss. 17 and 49—Agreement to sell tmmovable property, 
whether it creates a trust, A vested right in the income from land 
with a contingent right to the corpus is immovable property 
within the meaning of the Transfer of Property Act and the Indian 
Registration Act.. Rents and profits of Jand cease to be immov- 
able property when they have been received. Transfer of 
Property Act (IV of 1882), ss. 3, 4 and 54, General Clauses Act (X of 
3897), s. 3 (25) and Indian Registration Act (XVI of 1908), ss. 2 {6) 
and 17, considered. Murray v. Champernowne, (1901) 2 I .R, 232; 
Lacey v. Hill, (1875) L.R. 19 Eq. 34G at p. 348; In re Thomas, (1886) 
L.R. 34 Ch.D. 166; In re Watts, (1885) L.R. 29 Ch.D. 947; Adilicr 
v. Collins, (1896) 1 Ch. 573; In re Lynes Settlement Trusts, (1919) 
1 Ch. 80; Mangalaswami v, Subbia Pillai, (1910) L.L.R. 34 Mad. 
64 at p. 66, and Natha Kerra v. Dhunbaiji, (1898) I1.L.R. 23 Bom. 

1—refer red tv. A person by entering into an agreement to sell 
immovable property does not thereby become a trustee in regard 
to the property for the contemplated purchaser, 


M. E. Moots & Sons, Ltp. v. THE OFFICIAL ASSIGNEE OF 


“SRANGOON ae Ae ae rsa 
“IMPLIED PERSONAL PROMISE TO REPAY MORTGAGE LOAN ea 
-IncoME-TAX AcT (XI or 1922),s.34 — tes es 


. .INCOME-TAX+Income escaping assessment—Onus of proof—Finding of 
fact by tncome-tax authorities—Income-taa Act (XI of 1922), s. 34, 
applicability of Sources of income assessed and utiassesse1—- 
Examination of assessed income—Ascertainment of tucome escaping 
assessient—No revision of income duly assessed—Low rate charged 
—Materials for finding that income has escaped assessment. 
Under s. 34 of the Income-tax Act an onus does not Jie upon the 
income-tax authorities to satisfy the Court upon the facts that 
income, profits and gains have escaped assessment. Otherwise 
in every case in which proceedings are taken under s. 34 the 
assessee would have an appeal upon the facts contrary to the 
intention of the legislature. Unders, 34 if the income-tax author- 
ities have not misdirected themselves in law, and there were any 


matetials before the income-tax authorities upon which they could . 


find that income, profits, and gains. had in fact escaped assessment 
the Court will not interfere or disturb the finding of fact at which 
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the income-tax authorities have arrived Dicla in Commissioner 
of Income-tax, Bombay v. Gopal Manohar, LL.R. 59 Bom. 626 
dissented from. S, 34 is applicable to cases in which either 10 
assessment at all has been made upon the person who received 
the income, profits’or gains liable to assessment, or where an 
-assessment has been made in the course of the year, but some por- 
tion of the income, profits and gains of such assessee for some 
reason or other has not been included in the order of assessment, 
‘such income is income which has escaped assessment in the year, 
and falls within the ambit of s.34 It matters not that the income, 
profits or gains that have escaped assessment may have been 
derived from the same source as income that has been assessed, 
It may be nevessary in certain cases to examine income A, which 
‘thas alreacty been duly assessed, in order to determine whether 
income B has escaped assessment, but that does not mean that 
income A is Hable to be re-assessed under s. 34. Income, profits 
and gains that have already been duly assessed andthe assessment 
in respect of which has become binding and conclusive cannot be 
Subjected to a revised assessment under s. 34 except when the rate 
originally charged was too low. In re The Comuiissioner of 
Iucome-tax vy. U Lu Nyo, 1L.R. 12 Ran, 118—explained and 
approved. Inve Anglo-Persian Oil Co. Lid, 1.L.R. 60 Cal. 840; 
dn re Burn & Co, LL.R. 61 Cal. 132; Commissioner of Lucome-tax, 
Bombay v, Gopal Manohar, L.L.R. 59 Bom, 626; Contmissioner of 
Income-tax, Burma vy. N.N. Burjorjec, .L.R. 9 Ran. 161 ; Commiis- 
sioner of Income-tax, Burma v. 7.8.18, Firm, LL.R. 9 Ran, 28; 
Commissioner of Luconte-tax, Madras v. Atyar, 2 1.T.C.173 ; In re 
Lachhiram, 1.L.R.58 Cal.909: Madan Mohan Lal v. Cominissioner 
of Income-tax, Punjab, 1.1L R. 16 Lah. 937; Rajendranath Mukerji 
v. Commissioner of Incoite-tax, Bengal, 1.L.R. 61 Cal. 285; In re 
Ramjidas, 1.L.R. 62 Cal 1011—referredto. Held, that the assess- 
ment under s, 34 was based not upon facts or materials before the 
incoime+-tax authorities but upon surmises and unsound hypotheses 
and could not be sustained, 

‘COMMISSIONER OF INCOME-TAX, BURMA ¥, DEY BROTHERS ... 


INDEMNITY oF TRUSTEE AN ASSET OF TRUSTEE ac eee 


INFERENCE FROM ACOUSED'S SILENCE ove aus aes 
INHERENT JURISDICTION, IRREGULAR EXERCISE OF JURISDICTION ae 


INHERENT POWERS OF THE CouRT—Civil Procedure Code (Act V of 
1908), s. 151—Nature and exercise of inherent power—Refund of 
court-feesExpress provisions of the law-—Conditions for refund 
laid down by the law—Refuna of excess fee—Elecemesynary recom-~ 
mendations—-Judgment not im accordance with law—Appeal to set 
aside judgiment—Remand for writing proper judgucnt— Refund of 
court-fees paid on appeal—Court Fess Act (Vil of 1870), ss. 10, 13, 
14,15, Section 151 of the Civil Procedure Code does not invest 
the Court with any new jurisdiction, but merely reiterates a 
principle of the common law. Jai Berhma vy, Kedar Nath, 1.U.R. 
2 Pat. 10; Rodger v. Comptoir D’Escompte De Paris, L.R. 3 P.C, 
465— referred to, The Court must exercise its inherent powers 
cautiously, and it is not at liberty to do so when the order proposed 
would contravene any principle of the common law or equity, or 
would affect a matter in respect of which prevision has been made 
by statute either expressly or according to the true intendinent 
thereof. Magbul Ahmad v, Pratap Narain Singh, 62 LA. 80— 
referred to. Where a specific court-fee exigible under the Court 
Fees Act has duly been paid, and in the Act express provisions 
are inserted setting forth the circumstances in which a court-fee 
can be refunded, the Court has no jurisdiction in the exercise of 
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its inherent powers or otherwise than as therein prescribed to 
order that the court-fee chargeable and paid shall be refunded toa 
litigant. But where a court-fee has been paid by a litigant of a 
larger amount than that exigible under the Court Fees <Act ‘the 
Court has inherent jurisdiction to order that the excess court-fee be 
refunded ex debito justitiac, In the matter of Chaube Muuna Lal, 
ILL.R. 52 All. 456; lu the matter of G. H. Grant, 14 W.R. 47; 
Girish Chandra v, Dutta, 36 C.W.N. 100; Indu Bhusan Roy v. 


Secretary of State for India, 40 C.W.N. 309; Sheopujan Rai v.- 
Maharaja Bhadur Prasad Singh, 1.L.R. 2 Pat. 919—followed. ° 


Where the Court has inherent power to order the refund of court- 
fees it should pass an order to that effect, but where it has nosuch 
power it is not the duty or function. of the Court ‘to issue 
eleemosynary recommendations for the purpose of enabling a 


litigant to present a memorial to the revenue authorities. Jd. 


Bhusan Roy v. The Secretary of Siate for India, 40 C.W.N. 309 — 
referredto, Observations in Clintakayalu Naidu v Venkatarama- 
namima, ILL.R. 55 Mad. 641 ; Harihar Guru v, Mahanty, 1.L.R. 40. 
Cal. 365 ; Vijayalakshmi v. Ayyangar, I.L.R.57 Mad. 543—dis- 
sented from. The orders for a refund in Daw Myin v. Maung San 
Kyaw, Civil Ist Appeal No, 112 of 1934, H.C, Ran. : J.C. Galstausn 
v. Raja Janaki Nath Roy, 38 C.W.N, 185 ; K.R.R.M.P.L. Chettyar 
Firm v. Ma Ti Za, Civil 2nd Appeal 94 of 1935, H:C. Ran. ; 
Ma Sawv. Ma Buin Byu, 1.L.R. 4 Ran. 66 were not in accordance 
with law and ought not to have been made. Ina second appeal 
to the High Court the learned judge held that the judgment of the 
lower appellate Court was not in accordance with the provisions 
of O. 41, r. 13 of the Civil Procedure Code, and remanded the 


case for pronouncement of a judgment in accordance with law. 


The appellant applied for an order directing the refund of the 
court-iee paid in respect of the appeal to the High Court. Acid, 
that (1) the appeal could not have been entertained without pay- 
ment of the requisite court-fee, and the appellant had not paid 
anything in. excess of the prescribed court-fee, (2) the Court had 


no power under the Court Fees Act to order the refund of court- . 


fees so paid. 
Inve V.K.P CHOCKLINGAM AMBALAM v, MAUNG TIN 


INHERITANCE. BURMESE CUSTOMARY. Law aie ae 
INJURY TO WORKMAN, ABROGATION oF DuTY a ae 
, TRAINER EMPLOYED AS MESSENGER tee 





“Trourry "—" Judicial proceeding ”—Criminal Procedure Code (Act V 
of 1898), s.512 (1)—Proceediings under s. 512 (1) not an inquiry— 


Object of s. 512 (1)—Order for disposal of property—Appeal against 


order—Criminal Procedure Code (Act V of 1898), ss. 517, 520, 523— 
Finding of facts against accused in his absence without jurisdiction 
—Disposal of property under s. 523—Conflicting claims—Person 
entitled to possession, Every inquiry or trial is a judicial proceed- 
ing, but every judicial proceeding under the Code is not an inquiry 
or trial, The Code contemplates proceedings which are neither 
an ‘inquiry nor a trial, ¢.g., ss. 94, 95, 503, 506, 509, 511. The object 
of the provision of s. 512 (1) is solely to record, in a particular way 
and under particular circumstances, depositions of witnesses which 
may in the future be used against the accused person when he is 
apprehended and brought to trial. The inquiry as to whether the 
accuséd person has absconded is only preliminary, and is held in 
order to bring the provisions of the sub-section into operation and 
to give the Court jurisdiction to record the depositions. Therefore 
proceedings under s. 512 (1) of the Code are judicial : proceedings 
which are not an inquiry. Golab Singh v. Abdul Rashid, P.]., 
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(1897) L.B. 324—overruled, An order made at the conclusion of 
such proceedings for the dispusal of property produced before the 
Court is made under the provisions of s. 523 of the Code, and not 
under the provis.ons of s. 517, and thercfore no appeal lies against 
such an order P.R:V.N. Valliappa Chetty v. Joseph, 2 Ber, L.J. 
85. approved. In the matter of Lakshman, 1.L.P. 26 Bom 552— 
dissented from. The applicant made a first information report at 
a police station of criminal breach of trust against his absconcing 
serang who, the applicant alleged, had sold the paddy entrusted to 
him to the respondent instead of delivering it elsewhere as ordered 
- by the applicant, The respondent admitted the purchase of paddy 
from the serang, but denied that there was any breach of trust 
and contended that the sale to him was valid. The magistrate 
recorded evidence under s. 512 (1) and directed the respondent to 
-deliver the paddy or to pay its value to theapplicant, On appeal 
against this order the Sessions Judge held that the respondent was 
en‘itled to the possession of the paddy or its valve, and that the 
applicant must bring a civil action to establish his claim. Held, 
- that no appeal from‘ the order of the Magistrate lay to the Sessions 
Judge and that the order of the latter was made without jurisdic- 
tion, Held. also, that in proceedings under s, 512 (1) of the Code 
the magistrate had no jurisdiction to come to a finding as to the 
acc: sed’s alleged guilt in his absence, and that he had no authority 
to arrive at conclusions regarding facts which were jn dispute 
between the contending parties. Under s, 523 of the Code and in 
the circumstances uf the case the respondent was entitled to the 
immediate possession of the money representing the pact: 


U Ba HLAING v, BALABUX SODANI .... ene sien 633 


INSOLVENCY—Agricultural landowner—Loans to tenants—Rent and 
loan recovered annually in kind—Activities of owner of a 
* business "— Books of account of such business--Practice of land- 
owners—Not usual and proper to keep books—Presidency-Towns 
Insolvency Act (111 of 1909), s. 39 (2) (b). Failure to keep proper 
books of account within s, 39 '2) (b) of the Presidency-Towns 
Insolvency Act is not proved unless it is shown that the nature of 
a business is sucn that it is usual and proper to keep certain books 
showing the transactions therein, The insolvent was a big owner 
of agric: Itural land which he annually leased out to tenants. He 
gave them loans and at the end of the season he recovered his 
rent and loans in kind, and the paddy so obtained was stored and 
sold as opportunity offered. The only documents he would have 
would be the leases and the promissory notes of his tenants which 
werc vsually discharged annvally. There was no evidence that 
persons in the position of the insolvent kept any other books of 
account. Held, that the insolvent was carrying on business 
within the meauing of the Act but having regard to the nature of 
the b: siness and the lack of evidence that it was usval or proper 
to keep beoks in such business he could not be penalized for the 
defat ll mentioned in s. 39 ‘2: (8) of the Act. Ex parte Board of 
Trade. Inve Mutton, 19 Q.B.D. 102; Harris v. Amery, 15 Ch.D. 
247 ; In re Wallis, 14 Q.B.D. 950—referred to. 


Maune SEIN Done v. A.K.A.C.T.V. CHETTYAR a 758 


INSOLVENCY—Effect cf order of annulment— Provincial Insolvency Act 
{V of 1920), s 37 \i), Object of — Opportunity for creditors to atlach 
dehtor’s property—Property vesling in an appointee— Property 
belongs to debtor—Pussession by appointee on behalf of debtor— 
Creditors’ reme-ly—Appointce, no power to distribute assets among 
creditors. "Except where there is an express provision in that 
behalf the effect of an order annulling an order of adjudication is 
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that there is no longer an insolvent before the Court, and the Court, 
subject to s. 37 of the Provincial Insolvency Act, is no longer 
entitled to pass orders in respect of the debtor’s estate in its 
insolvency jurisdiction. Apart from the Insolvency Act the Court 
has no jurisdiction, nor has a receiver or any other person the 
right to dispose of the debtor's property except in accordance with 
the ordinary civil law. The object of the legislature in enacting 
s. 37 was to peta brake upon the ex-insolvent’s activities by giving 
the Court a discretion, if it thought fit to do so, not to hand back 
to the debtor his property unconditionaliy or at once, but either to 
do so after imposing a condition upon him in a proper case which 
would give the creditors an opportunity to make good their claims 
in the ordinary course of law against the debtor, or to vest the 
debtor’s estate in some person appointed by it, presumably for a 
reasonable period, so that if the creditors thereafter acted with 
reasonable diligence they would be able by attachment cr other- 
wise to liquidate any decrees that they might obtain against the 
debtor out of the assets in the hands of the appointee. It follows 
that the property which is vested in the appointee under s. 37 is 
the property ol the debtor and not the estate of an insolvent, and 
the possession of the appointee is possession for and on behalf of 
the debtor not of the creditors. Theycan have resort to il only by 
way of execution of decrees that they may have against the debtor, 
or otherwise in due course of law. The appointee is under a duly 
to take steps to preserve the assets vestedin him, but he has no 
right under the Insolvency Act to distribute them to the general 
body of creditors or to anybody clse. Jaing Bir Singh v. The 
Official Receiver, V.L.R. i1 Ran. 287; Panna Lal v. Official 
Receiver, 1.L.R. 53 All. 313; R. A. Afudaliar v, Official Receiver of 
North Arcet, (1926) M.W.N. 950—-followed. Bagi Ram v. Seth 
Chanan Mal, 10 Lah. LJ. 180 ; Chouthmal-v. Jokhiram, 1.L.R. 12 
Pat. 163 ; Im re Keshablal,1 LR 60 Cal. 259 ; Afoturi Veerayya v. 
Rao Bahadur Sreenivasa Rao, J.L.R. 58 Mad. 908 ; Rao Bahadur 
Patri v. Secretary of State for India, 1.L.R. 58. Mad. 1014~— 
dissented from. 


In re ANNAMALAY CHETTIAR v. R. K. BANNERIEE 254 
(RECEIVER) 


INsoLveNncy—Higher title of the Official Assignee—Ciaim in Insolvency 
Court by Official Assignee against third party—Jurisdiction: of 
Insolvency Court—Res judicata~-Presidency-Towns Insolvency 
Act UII of 1909}, Where by the operation of insolvency law the 
Official Assignee has a higher title than the insolvent the Insol- 
vency Court has jurisdiction to entertzin a claim by the Official 
Assignee under s. 7 of the Presidency-Towns Insolvency Act 
against a third person. A.N. Ayyar v. Official Assignee of 
Madras, \.L.R. 54 Mad. 739; Ellis v. Silber, 8 Ch. Ap. 383; 
Jnanendra Bala Debi v: Official Assignee of Calcutta, 1.L.R. 54 
Cal. 251; Ja re Kancherla,1,.L.R.51 Mad. 540 ; Alorley v. White, 
8 Ch. Ap. 214; Official Assignee of Madras v. Mudaliar, L.L.R. 
52 Mad. 717—,referred to. Shortly after the adjudication in insol- 
vency of a Chettiar firm by the High Court, a Chettiar firm in 
Pyapon endorsed a promissory sote in theirfavour to the appel- 
lant firm. The latter sued the debtors on the promissory note and 
settled the claim for acertain sum. In another matter between 
the appellant frm and the Official Assignee as recciver of the 
insolvent firm the Insolvency Court andthe High Court on appeal 
had held that the Pyap6n firm was a branch of the insolvent firm, 
The Official Assignee applied to the Insolvency Court for payment 
by the appellant firm of the amount due on the promissory note. 
Held, that the Insolvency Court had jurisdiction to entertain the 
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application and that the question whether the Pyapén firm was a 
branch of the insolvent firm was res judicata as against the appel- 
lant firm. Hook v. The Administrator-Gencral of Bengal, LL.B. 
48 Cal. 499—referred to. 


M.R.M.S CHETTIAR Firm v, THE OFFICIAL ASSIGNEE, 
RANGOON Pe F 


INSOLVENCY—Joint petition by debtors for adjudicalion—Order of 


discharge not uccessarily termination of insolvency procecdiings— 
Examination of a person regarding property after discharge of 
insolvent—-Discharge of one joint insolvent—Refusal of discharge 
of other insolvent—Applicaiion to sect aside transfer effected by the 
discharged insolvent-—Jurisdiction of the Court to pass order— 
Pendency of insolvency—Onus of proof—-Prima facie case made by 
officiai receiver —Onus of adducing c-idence in rebuttal—Provin- 
cial Insolvency Act (V of 1920}, ss. 53, 59A. A joint petition for 
adjucication of several joint debtors is permissible in law. 
Brojendra Nandan Sahav. N.B. Das, 39C.W.N 104; Maung Kyi 
Oh v. S.M.A.L. Cheity, 1.L.R. 2 Ran. 309—referred to. An order 
of discharge does nut necessarily put an endto.the proceedings 
in insolvency. KP S.P.P.L. Firm v. C.A.P.C, Firm, 1.L.R 7 Ran. 
126 ; Rowe & Co., Lid. v. Tan Thean Taitk, 1L.R. 2 Ran. 643— 
referred io. Under s.59A of the Provincial “Insolvency Act the 
Court can in a proper case miake an order for the examination of 
a person known or srspected to have in his possession any pro- 
perty belonging to the insolvent, or who could give information 
respecting the insolventor his dealings even after the discharge of 
the insolvent ; and the Court can also order the examination of 
theinsolventhimself. J7 re Coulson, (1934) 1 Ch. 45; Re Haripada 
Rakshii, 1.L.R. 44 Cal. 374 ; Shadanchandra Bhandari v. S. Golab- 
rai, L.L.R. 60 Cal. 935 - referred to. Inajoint insolvency where 
the Court has granted discharge to one of the insolvents, and has 
refused it to the other, the Co.rt has jurisdiction to entertain an 
application by the Official Receiver toset asidea transier under 
s. 53 of the Act made by ihe person whovhas obtained his discharge. 
An order passed on such an application must be deemed to be 
made during the pendency of the insolvency proceedings. 
Jivanjiv. Gitulam Hussain, 47 LC. 771—referred to. Where the 
Official Receiver has proved facts from which bad faith can 
legitimately be inferred, the burden of addicing cogent evidence 
in rebuttal of the prima facie case made out by the Receiver lies 
on the other party, Mohammad Aslam Khanyv. Mian Feroze 
Shah, 1.L.R. 13 Lah. 687 ; Sati Prasad vy. Gobinda, 1.L.R. 56 Cal. 
805 ; Yellapra v. Tippana, 1.L.R. 53 Bon, 213--referred to. 


MatNnG HMooT v. THE OFFICIAL RECEIVER, MANDALAY .,.. 


INSOLVENCY—Jurisdiciion of Assistant District Court--Nolification 


No. 37, dated 15th Feb, 1933 --Notification No. 207, dated 3rd 
July 1934—" Value uot exceeding fificen thousand ritpees »— 
Provincial Insolwcncy Act {V of 1920}, s. 3 (1'. In exercise of the 
powers conferred by s. 3 (1) of the Provincial Insolvency Act the 
Governor in Council issued Notification No. 37, dated the 15th 
Feb. 1933 invesling every Assistant District Court with juris- 
diction to hear and determine any class of cases of a “ value not 
exceeding fifteen thousand rupces.” By Notification No. 207, 
dated the 3rd July 1934, which cancelled Notification No. 37, 
every Assistant District Court was invested with jurisdiction to 
hear and determine any class of cases in which “‘ the debts of 
the insolvent do not amount to over fifteen thousand rupees.” 
Held, that the mearing of Notification No. 37 was ambiguous 
and difficult to ascertain, but having regard to the later 
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Notification the expression ‘“ Value not exceeding fifteen 
thousand rupees ” meant debts of the insolvent which are admitted 
or proved in the proceedings, and do notexceed fifteen thousand 
rupees. 


S.P.K,. CHETTYAR Firm v. S. Dutr 


INSOLVENCY, MEMBERS OF HINDU JoINT FAMILY 


INsoLVENCY—Order of adjudication based on act of fraudulent pre- 


ference--Receiver’s aptlication to set aside transfer—Transf ree s 
right to show iransaction not fraudulent prefercnce—-Recciver’s 
application to annul transfer for want of consid. ration— Rule in 
Ex part Learoyd—Vrovincial Insolvency Act |V of 1920), ss 53, 54. 
An order of adj dication under the provisions of the Provincial 
Insolvency Act based on an act of the insolvent which the Court 
holds to be one of fraudulent preference does not preclude the 
transferee from showing that the transaction did not constitutea 
fraudulent preference when the Receiver seeks to set aside the 
transfer under s. 54 of the Act. Theorder of adjudication does 
not of itself opera'e. to set aside the transaction. Likewise it is 
open to the Receiver to prove that there was 10 consideration and 
to have the transaction avoided under s. 53 and not under s. 54. 
Having regard to important differences inthe wording of the 
English Act and the Provincial Insolvency Act the rule in 
Ew parte Learoyd, 10 Ch.D. 3, cannot be appliedin acase under 


the Indian Act. Official Assignee of Madras v. O.R.M.O.R.S. 


Firm, \.L.R. 50 Mad. 541—referred to. 
Ma Htwe v, MAUNG Pu (RECEIVER) ... aon 


InsoLVenCcy—Order setting aside transfers byinsolvent— Annulment of 


adjudication—Benefit of orders passed in favour of Official 
Receiver prior to annulment—Claim thereto by appotntee— All 
acts theretofore dune "—'‘ Property ” includes right to recover 
money—Property vesting in debtor on annulment—Provincial 
Insolvency Act (V of 1920), ss. 37, 53, 54. After the adjudication 
order has been annulled, an appointee under s. 37 of the 
Provincial Insolvency Act can institute and maintain an execution 
proceeding against a transferee of the insolvent’s property when 
the order annulling the transfer was passed prior to the annulment 
of the adjudication. The wordsins, 37 ‘‘allacts theretofore done ” 
are applicable to an order setting aside a transfer by the insolvent, 
even though the receiver has not recovered the property from the 
transferee before he ceases to act as such on account of the 
annulment of adjudication and the property has become vested in 
an appointee, The term “ property” in s, 37 includes a right to 
collect money. Bailey v. Johnson, L.R. 7 Ex. 263 ;Jaing Bir 
Singh v. The Official Receiver, 1L.R. 11 Ran, 287—referred to, 
Per BaGULEY, J.—When property reverts tothe debtor under s. 37, 
it is only to the extent of his right or interest therein, and that 
must mean the extent of his right or interestas it existed on the 
date of his adjudication. The appointee, when there is one, gets 
not only the whole of the debtor’s original assets but also the 
benefits of the orders which had been passed in favour of the 
Official Receiver. Under those orders he may, as in this case, get 


theright to recover payment of money from certain persons. - 


Bailey v. Johnson, L.R. 7 Ex. 263; Flower v. Mayor of Lyme Regis, 
(1921) K.B D. 488 ;Jatng Bir Singhyv. The Official Receiver, \.L.R. 
11 Ran. 287 ; Jokhiram v. Chowthmal, 1.L.R.9 Pat. 945—referred 
to. The difficulty of applying the provisions of s. 37 in various 
cases of annulment commented upon, 


THE OFFICIAL RECEIVER, MANDALAY v, SUCCARAM sas 
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INSOLVENCY —Proof by creditor of his debt—Admissibility of proof as 
long as receiver has funds—No proof admissible after final dis- 
charge—Provincial Insvivency Act (V of 1920),s. 33 (3) aud s. 63. 
S. 33 (3) of the Provincial Insolvency Act prevents a creditorfrom 
proving his debt after the insolvent has been given a final 
discharge. S. 63 of the Act allows a creditor to provehis debt at 
any time as long as there is money in the hands of the receiver. 
But this section only regulates the rights of the creditors inter se, 
and does not render superfluous the words “at any time before 
the discharge of the insolvent” in s. 33 (3) of the Act. Babu Lal v. 
Prashad, \L.R 4 Pat. 128 ;Jnre Cvbbold, 1.L.R. 36 Cal 512; 
Jhan Bahadur Singlt v. Bailiff of District Court of Toungoo, 1.L. R. 
5 Ran. 38+ ; 12 re McMurdo, (190212 Ch. 684 ; Sivasubramania 
v. Theethiappa, LL.R. 47 Mad. 120—distinguished, 

BANK oF CHETTINAD, Lrp. v. Ko Tin 529 

INSOLVENCY—Suspension of insolvent’s discharge until yrre ofa 
dividend of not less than four annas in the rupee to the credi'ors— 
Basis of calculation by the Official Asstgnee—Presidency-Towns 
Insolvency Act (III of 1909}, s. 39 (1: (c). A dividend can only 
be paid to a creditor who has proved his debt andit is only by 
virtue of his position acquired by proving that a creditor can 
receive a dividend at all. As therefore a dividend can only be 
calculated upon the amount of an admitted proof, the Official 
Assignee is bound in the case of each creditor who has proved 
to look to the amount of his proof and to nothing else, not- 
withstand.ng that that creditors name may appear in the 
debtor’s schedule for a larger sum. When the Official Assignee 
has sufficient assets in his hands to pay (or complete the pay- 
mentof) a dividend of net less than four annas in the rupee, 
he ought to declare and pay such dividend, In calc: lating the 
dividend he ought to take as his basis of calculation (a) the 
actual amount of the admitted proofs of those credilors who 
have proved, whatever may be the amounts for which they are 
included in the schedule ; (8) the actual amounts appearing in the 
schedule in respect of ali other classes of claimants against the 
estate, unless he shall have had actual notice that they dispute 
such amounts, and (c) suck other contingent matters as are pro- 
vided fer by the Act, 


IN THE MATTER OF J. T. H. LANGFORD FA 


INSOLYENCY—Trausfer by insolvent writin two years of insolvency— 
Official Assignec’s application to sel aside transfer—Onus of proof 
—Extent of onus—Tioo elemen’s of the transaction—Bona fides 
and valuable cousideralion—Official Assignee disproving either 
element —Presidency-Towns Insolvency Act Ill of 1909), s. 55. 

’ Under the provisions of s. 55 of the Presidency-Towns Insolvency 
Act where the Oificial Assignee seeks to set aside a transfer 
made by theinsolveni the onus of proof lies upon him. But if 
the Official Assignee proves that the transfer waS made within 
two years of the insolvency and also that it was made either not 
bona fide ot witho: t valuable consideration he is entitled to obtain 
an order setting aside the transfer. In order thata transfer may be 
excluded from the operation of the section there are two essential 
elements in the transaction that must be proved (1) that it was 
made bona fide, and (2) that it was made for valuable considera- 
tion. If the Official Assignee has disproved one of these essential 
eiements the transfer does not contain both the elements, and 
therefore the transfer falls to be set aside: nder s.55. Popev. 
Official Assignee, Rangoon, 1.L.R, 12 Ran. 105—referred to, 
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INSOLVENCY—Traunsfer within two years of insolvency—Burden of proof 
to set aside ransfer—Presidency-Towns Insolvency Act (lI of 
1909), s. 55—Onus on the Official Assignee—Unfairness of the onus 
—Transaction within the knowledge of the transferee—Evidence 
Act (I of 1872}, s 106. Onan application to set aside a transfer 
by an insolvent of his property under the provisions of section 55 
of the Presidency-Towns Insolvency Act the onus of proving that 
the transfer was not made in good faith and for valuable con- 
sideration lies upon the Official Assignee. Official Assignee of the 
Estate of Cheah Soo Tuan, (1931) A.C. 67; Official Receiver v. 
P.L.K.M.R.M. Cheltyar Firm, UL.R.9 Ran. 170; Pope v. Official 
Assignee, Razugoon, 1.LR.12 Ran. 105— followed. This rule of 
law places an unreasonable and unfair birden upon the Official 
Assignee. Under section 106 of the Evidence Act when any fact 
is specially within the knowledge of any person the burden of 
proving that fact is uponhim. The law o-ghtto provide that the 
transferee from an insolvent should prove that the transfer did 
not fall within the ambit of section 55. 


OFFICIAL ASSIGNEE, RANGOON v. FATIMA BIBI wee 103 


‘“ INSTRUCTIONS” TO COLLECTOR. LAND ACQUISITION we 209 


“INTENDED ADVANCEMENT "—Conveyance in the name of one persot, 
consideration paid by another—Presuimption of law—English rule 
of equity—Purchase by a father in the name of his child—Practice 
of purchasing in the name of a child in India and Burma—- 
Doctrine of advancement opposed to Burmese ideas—Benami tran- 
sactions—Resulting trust. Where property is conveyed to A in his. 
own name by an appropriate legal transfer,. and no further infor- 
mation is available in connection with the transaction, the title to 
the property will be treated as having passed to A. On the other 
hand where property isconveyed to A, but the purchase price is 
paid by B, alike in india and in England the rima facie inference 
is that there is a resulting trust in favour of 8 and that he and not 
A is the real owner of the property. The presumption, however, 
is rebuttable. In England so seldom would a father purchase 
property in the name of his child with any other motive or inten- 
tion than that of benefiting the child that a rule of equity has been 
evolved that where a futher has purchased property in the name 
of his child a prima facie presumption arises that in so doing the 
father intended that the conveyance shouid be for the benefit of 
thechild. This is known as the doctrine of ‘' intended advance- 
ment.” The social conditions prevailing in Brrma would not 
justify the Court in holding that this doctrine forms part of the law 
that runsin Burma. The practice of purchasing property in the 
name of a person other than the real purchaser is not common in 
Burma as it is in India, although transactions of this nature are 
sometimes carried out in Burma. There may be many motives for 
doing so, but the idea of advancement is notin consonance with 
either the sentiments or the practice of Burmans, and would affect 
their law of inheritance. Rarely woulda Burmese parent take’a. 
conveyance of property in the name of his child with a view - 
to making a gift of it to the child. Gopeekrist Gosain v. 
Guugapersaud Gosain, 6 Moo. 1.4. 53—followed. To speak of a 
benamié gift is a contradiction in terms; either there is a gift in 
which case the douee obtainsa good title, or there is no valid gift 

“in which case the property does not pass from the donor to the 
donee, Theterm “ benami” is not equivalent to ‘not genuine.” 
A benami transaction is a genuine transaction legally enforceable, 
and gives risc to a resulting trust. Observations in Ma Gyi v. 
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Ma Me, LLL.R. 4 Ran 522; Maung Kyaw Pe v. Maung Kyi, 1.L.R. 6 
Ran, 203; Ma Sa v. Mu Sein Nu, LL.R. 7 Ran. 751 dissented 
from. 

Maunc Tun PE v. B. K. HALDAR 242 
INTENTION OF ParTIES, SALE oF Goops 1 

—— ACCUSED. MURDER TRIAL BY JURY 716 
INTEREST IN  ARREAR. MoRTGAGE Sulit. APPOINTMENT OF 

RECEIVER ee tis ive a ... 16, 292, 

308 

INTEREST OF OCCUPIER OF SraTE LAND ATTACHABLE 619 
INTERPRETATION OF A BOND 190 
INTERVENTION. DIVORCE PROCEEDINGS ee arc sea 322 
JAIL, “BoRstaL INSTITUTION Nie ses ose oes 625 
Joint Hinpu FAMILY BusINEss. PARTNERSHIP 313 
Joint PxTITION FOR INSOLVENCY ie ive we 704 
JUDGE ON LEAVE AND A RETIRED JUDGE ah iss ae 136 
JuoGMENT—Lelters Patent, cl. 13—Order for the examination of a 

person under Companies Act (VII of 1913), s. 196—Order not a 

judgment, Where the Court orders the public examination ofa 

person under s. 196 of the Companies Act, the order is not a judg- 

ment within clause 13 of the Letters Patent and is therefore not ~ 

appealable. dz re Dayabhai v. A.M.M, Murugappa Cheltyar, 

LL.R. 13 Ran. 457-——followed. 

Kk. B, RoycuowpuuRy v, BURMA LOAN Bank, Lip. 15 

JUDGMENT WRITTEN BY AN EX-JUDGE— Pronouncement of the judgment 
by successor in office-- Validity of the judgment -—Judge on leave 
anid retired judge-- No distinction—Civil Procedure Code (Act V of 
1908), 0.20, r 2. Eveu after a Judge has ceased to have jurisdic- 
tion beca: st he has retired or has proceeded on ieave or has been 
transferred from the Court in which a trial was held he is entitled, 
having heard the evidence, to write and signa judgment in the 
case, and his successor in his discretion may pronounce the judg- 
ment in his stead. Order XX, r. 2 of the Civil Procedure Code 
provides thata Judge may pronounce a ju.dgment written but not 
pronounced by his predecessor, and it makes no difference 
whether the iatter is on Jeave or has retired. Baramdco Pande 
v. Debidatt Singh, 1.L.R. 53 All. 133 ; Basant Bihari v. Secretary 
of S ate for India, 1.L.R.35 All, 368; Ex parte Campbeli, 5 Ch, 
App. 503 ; Girjashanker vy. Gopalji. 1.L.R. 30 Bom, 241 ; Lilawati 
Knnwar v, Chofe Singh, .L.R, 42 All. 362; Parbath v. Bhikun, 
8 Ben. L.R. App. 98; Satyendra Nath Ray v. Ghatwalin, 1.L.R. 
35 Cal. 756 ; Srimoéya v. Loknath, 5 Pat. LJ. 147 ; Sundar Kuar 
v. Chandreshwar, LL.R, 34 Cal. 293—referred to. Maung Ba v. 
Maung Ye, 4U.B R.17!—distinguished. 

HARGULAL 2, ABDUL GANY HAJEE IsHaQ 136 
JUnIciAL PROCEEDING. INQUIRY ee - 633 
JURISDICTION, INSOLVENCY, ASSISTANT DisTRICT COURT ... ies 280 

OF INSOLVENCY CouRT, CLAIM AGAINST THIRD PARTY 652 
, PERSONAL DECREE, MORTGAGE SUIT 94 

Jury Trial, DISTINCTION BELWEEN MURDER AND CULPABLE 
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KARTA’S AUTHORITY TO BIND MINOR IN NEW BUSINESS oe 
Kinoe’s PROCTOR, GOVERNMENT ADVOCATE ACTS AS 
LAND ACQUISITION AcT (I oF 1894), s. 11 mee oa ees 


LAND ACQUISITION—Estiinate and award to be made by Collector oily 
—Collector’s use of information for forming an estimale—Supply of 
iatformation by Government or any olher ferson—Practice of 
Colicctors—Preliminary estimate--Government’s choice—With- 
drawal fron: acquisition—Further information supplied by Govern- 
ment— Instructions” to Collector—Ultra vires action—Land 
Acquisition Act (I of 1894), s. 111. Under s, 11 of the Land Acquisi- 
tion Act it is the Collector who makes the award, The.award has 
to beof sucha sum by way of compensation as, in the opinion of 
the Collector and of no other person, is a [air and proper estimate 
of the compensation that should be allowed for the land. In 
making the award the Collector is not acting as a judicial officer, 
and therefore he is at liberty and bound totake into acco: nt all 
available information for the purpose of forming atrue estimate 
of the compensation that ought to be awarded. It is open to 
Government or any other body or person to yiveinformation to 
the Collector to enable him to form his opinion. It is the practice 
of the Collector to prepare a preliminary estimate and to report to 
the prescribed autho:ity his prima facie view of the correct amount 
to be awarded, If the Government is of opinion that the ainount 
of the proposed award is too great it may under s 48 withdraw 
from the acquisition, except where possession has been taken, and 
provided the estimate is preliminary the authorities can lay before 
the Collector any further information in their possession regarding 
the proper valve ofthe property. But itis bothimproper and 
ultra vires for a superior executive officer to issue ‘ instructions ” 
to the Collector as tothe matters which he should take into 
account in assessing the compensation, or to require the Collector 
to re-examine the case in the light of such “instructions” when 
received. 


S.T.K T. KATHERASAN CHETTYAR v. THE SPECIAL COLLEc- 
TOR OF TWANTE ous ee ae 4 


LANDOWNERS, AGRICULTURAL, BUSINESS. Books oF ACCOUNT 
LANDS ENCUMBERED, IMPLIED COVENANT... re ise 
LEGAL Practitiongrs’ Act (XVIII oF 1879), ss. 14 (5), 40 


LEGISLATIVE CouUNCIL—Privilege of members— Questions in the Council 
—Defamatory question—Absolute privilege—‘* Speech or vote” 
include guestions—Rulcs 7 avd 8—Standing Orders 17 and 27 to 38 
—No prohibition in Rules as to defamatory questions—Standing 
Order p: ohibiting defamatory question —-Non-observance of Standing 
Order—Ne ture of Slanding Orders— President's power to admitor 
reject question—Examination of President's decision ty Court— 
Members’ responsitilily, where it lics—Governmenl of india Act, 
1915,s.72D (7). When a member of the Burma Legislative 
Council asks a question under Rule 8 of the Burma Legislative 
Council Riles and section 4 of the Burma Legislative Council 
Standing Orders he is entitled to absolute privilege in respect 
thereof, by virtue of s. 72D (7: of the Government of India Act, 
1915, in the sense that no proceedings can be taken against him in 
any Court in respect of any statemant made in the qi estion. Per 
GoopMAN ROBERTS, C.J.—The phrase “by reason of his speech 
or vote” in s.72D (7) of the Act includes any utterince of the 
vocal organs made at any time in the Council and is not cunfined 
to the more formal discourses which form part of debates. The 
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Standing Orders of the Council are regulations for the procedure 
of the Council from within. They are designed to check freedom 
degenerating into licence and import a duty from members to the 
‘Council, but they do not alter the substantive rights of members 
either collectively or individ: ally in relation to the community at 
large. The President of the Council has the power to admit a 
‘question or to reject it if il offends against a Standing Order, but 
if he chooses to admitit the Courts of law will net examine his 
decision as to whether he ovgbt to have admitted the question or 
not. Standing Order 28 (3) which provides that no question shall 
be asked if it contains a statement by a member unless he has 
made himself responsible for the accuracy of that statement 
contemplates a responsibility to the President and the Councilina 
sphere within which these disciplinary rules apply b-t does not 
contemplate proceedings in a Court of law. Per BAGULEY, J — 
Any cral statement made by a member of the Legislative Council 
in the House during the courseof the sittings, which forms part of 
the proceedings of the Co: ncil and appertains to the bvsiness of 
the Corncil at the time it was made, must be regarded as “ his 
speech ” in the Council ands, therefore, protected by the second 
Portion of s. 72D (7) cf the Government of India Act, 1915, . Per 
Leacu, J.—The rights given to the Burina Legislative Council are 
purely statutory. S: 72D (7) of the Government of India Act, 1915, 

ives absolute immunity for everything saidin the Council There 
is nothing in the Rules which prohibits a member from putting a 
question of the nature of the one which has given rise to the 
reference. The Standing Orders are intended to regulate the 
conduct of business and the procedure to be followed in the 
Chamber and nothing more. A Standing Order which is repugnant 
toany Rule made under the Act, is, to the extent of the repugnancy 
void. The Standing Crders prohibit questious of a defamatory 
nature, and the Presideut can disallow any qvestion that offends 
against the Standing Orders, but even if an improper question is 
allowed to be pst it does not destroy the privilege conferred on the 
member by the Act, and he cannot be made answerable in a Court 
of law for any inaccuracy or defamation contained in his question 

The Standing Orders do not form part of the Act and cannot affect 
a right declared thcrein. 


C. P. KHIN Maune v. Au Eu Wa wise 
LETrevs PaTen’t, 1865, or the CaLcutra High Court, CL, 19 
-, CLAUSE 13 ia tae ove eee 
LEITETPWA AND PaYIN PROPERTIES ai wae 





LiMITATION—Admission of appeal afler time—Sufficient cause—Reason- 
able diligence of the appellant necessary— General rule —Circum- 
stances of the case—Illiucss as an excuse—Limitation Act (1X. of 
1908), s.5. Under s.5 of the Limilation Act the Court may in ils 
discretion admit an appeal presenied after time if there is sufficient 
cause for not presenting the appeal within the prescribed period. 
In exercising its discretion the Court must consider whether the 
appellant has acted with reascnable diligence in prosecuting the 
appeal. This is the general rule, and the circumstances of each 
case mustbe cxamined to s.e whether they fall within or without 
the terms of the generalrule, Brij Indar Singh v. Kanshi Ram, 
LL.R.45 Cal. 94; Kara Bakhsh vy. Daulat Rai, (1888) PLR. 
No. 183, 478 - referred fo, A plea of illness is not sufficient unless 

‘ the effect of the i-Iness was srch that inthe circimstances it 
would afford a reasonable excuse for the delay in presenting the 
appeal. Muzoom Ali Khan v. Panchoo Bibi, 1 WR. (Misc.) 23— 
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referred to, Le Huy. Alt Yin, (1897-1901) 2 U.B.R. 451—considered, 
The applicant was late by five days in filing an appeal, and reiied 
upon illness as an excuse for the delay. “The probabilities were 
against his contention being genuine; there was no medical 
evidence of his illness ; and, even assuming that the applicant had 
been ill, there was nothing to show that he could not have sent 
instructions to his advocate to file the appeal within the prescribed 
_perind, Held, that there was no sufficient cause for adinitting the 
appeal, : 
S$. M, ALLY v. MaAUNG SAN NYEIN 


LimitaTion—Eaccution—Limitation Act (IX of 1908), article 182 (5)— 
Application for execution «1ade to Court which passed the decree— 
Certified copy of decree filed—Prayer for altachment of property 
situate. oulside jurisdiction—Amendment of application— Dis- 
missal of application—Fresh starting point of limttation— 
Subsequent application for transfer of decree —Jurisdiciivn of 
transferee Court to decide poi ts of linitation—Civi Procedure 
Code (Act V of 1908), s. 38, O. 21, r. 26, Toattract the provisions 
of clause (5) of article 182 of the Limitation Act three conditions 
must be fulfilled: (1) an application must be made for the exe- 
cution of the decree: or to take some step in aid of execi.tion : 
(2) it must be made in accordance with law : and (3) it must be 
made to the proper Court. Where a decree-holder makes an 
application for execution accompanied by a certified copy of the 
decree to-fhe Court which passed the decree and asks the Court 
to attach and sell the debtor’s land which is situate outside its 
jurisdiction, the Court ought not to dismiss the application without 
giving the decree holder opportunity to amend it by praying for 
the transfer of the decree for execution to the Court in whose 
jurisdiction the property is situate. In any case the application 
satisfies the requirements of clause (5) of article 182 as having 
been made in accordance with law to the proper Court, for in . 
order to attach property ortside the jurisdiction of the Court which 
passed the decree an application must in-the first instance be 
made to that Court. Consequently a subsequent application of 
the decree holder for transfer of the decree made within three 
years from the date of the dismissal of his previous application 
is within time. The Court to which the decreeis transierred can 
decide whether an application for execution made {o itself is in time 
or not, but it has no jurisdiction to decide whether the application 
for transfer was withintime or not. That question can only 
be decided by the Court which passed the decree Sreenalh v. 
Priyanath, \ L.R. 58 Cal. 832 —followed. Nachiainua v. Subra- 
monian Chetty, LL.R. 5 Ran. 775—referred to. Alibhai v. Noor- 
mahomed, 1.L.R. 6 Ran. 566; Kayasiha Co., Ltd. y. Silaram, 
LL.R. 52 All 11—distinguished. 


ARIUNDAS v. U Ka Ya 534 Pe ae 550: 


LIMITATION—Suntmary suit on negotiable instrument—A ppiication for 
leave to defend— Period allowed— Rangoon Small Cause Court 
Rules, 100, 101—Rule 101 vitra vires—Rules made under power 
couferred by ss. 122 and 128 ‘2) of Civil Procedure Code—Rarigoon 
Small Cause Court dct (Burma Act VII of 1920), ss. 31, 32~— 
Limitation Act 1X of 1908), s. 29 and sch. I, art. 159. The com- 
bined effectof rules 160 and 101 of the Rangoon Smal] Cause 
Court Rules of 1922 is, in a summary suit on a negotiable instru- 
ment, to make the period allowed betwecn the service of st mmons 
and the filing of the application for leave to appear and defend 
not more than five days, and in some cases as short as two days. 
The provisions of these rules are contrary to those of article 159 
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of the Limitation Act which gives a period of ten days during 
which such an application can be made. Held, that the rules in 
question were made in exercise of the powers conferred by s 122, 
read with s. 128 (2) of the Code of Civil Procedure, and not 
in exercise of the powers conferred by s, 32 of the Rangoon Small 
Cause Court Act. The Court has no power by such rules to 
abrogate or vary the periods of limitation set out in the Limita- 
tion Act in respect of proceedings to which that Act applies. 
S.A. Gannyv. Russell, LL.R.8 Ran..380—followed. Held, there- 
fore that s.29 of the Limitation Act had no.application, and that 
Rule 101 of the Rangoon Small Cause Court Rules was ultra vires 
to the extent that it conflicted with the provisions of art. 159 of the 
Limitstion Act. 


RATILAL MEHTA v. PRAGJEE 


LIMITATION--Trme “ requisite” for obtaining copy ofdccree— Appellant's 
laches —Vacation period—Copying department ofen— Appellate 
Side Ruies of the High Court, Ch. 11 (5)—Application for copy of 

« decree filed on reopening day of Court—Advocate unaware of 
Rule —Clerk's forgetfuluess—Linutation Act (IX of 1908), ss. 4, 12 (2). 
No period can be regarded as requisite under s. 12 (2) ‘of the 
Limitation Act which necd not have elasped if the appellant had 

- taken reasonable and proper steps to obtain a copy of the 
decree appealed from. Pramatka Nath Roy v. Lee, 49 1A. 307— 
followed. The appellant had 20 days from the 23rd August 1935 
to file his appeal ; he filed it on the 11th November. During the 

. long vacation from the 27th August to the 5th November the 
Court was closed for certain purposes, but the copying depart- 
ment of the Court remained open for receiving and dealing with 
applications for copies. The excuse put forward for the delay 
was that the appellant’s advocate Jearnt only on the 24th Octo- 
ber. when his memorandum of appeal was returned to him, that 
he must not only file a copy of the judgment, which he had 
done, but also a copy of the decree under Chapter II (5) of the 
Appellate Side Rules of the High Court, and that his clerk forgot 
to apply for such copy till the re-opening of the Court on the 6th 
November. Held, that in such cic: mstances the appellant was 
not entitled to deduct the period from the 6th November to the 
lith November as being time requisite for obtaining a copy of the 
decree, and the appeal not being filed by the 6th November failed. 
JN. Surty v T.S. Chettyar Firm, LR. 6 Ran. 302 ; McKenzie 
& Co., Ltd. v. Ah Win, 1..R. 12 Ran. 525—referred to. Ma Dan 
v. Tam Chong San, \.L.R. 6 Ran. 743— distinguished. - 


U CHAN Mya v. Mes, WHITTAM 
Limiration Act (IX oF 1908', s. 3 oa 
———-_-——, §8, 4, 12 (2) 
Pe ee) 
» 8. 29 AND Scu. 1, ART. 159 
, Sc. I, ArT. 182 (5) aS aes 
LimiraTion, Costs 18 MORTGAGE SUIT 
Lower BuRMA Land AND REVENUE ACT (II oF 1876), ss. 45, 46, 47 
Loans TO TENANTS. BUSINESS 


MaHoMEDAN Law—Gift—Gift of immovable ee ty whee Maho- 
medaus in Burma, how made—Regisiered and altested insirument 
requisite ~Mahomedan Law in British India-—Burma Laws Act 
(X1II of 1898), s. 13 (1) and (2)--Transjer of Property Act (IV of 
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1882 and XX of 1929), ss.123,129. In Burma (excepting in cases 
coming within the ordinary original civil jurisdiction of the High 
Court, a gift of immovable property by one Mahomedan to 
another m st be ma'e by a registered instrument, duly attested, 
in accordance with the provisions of s. 123 of the Transfer of 
Property Act. Ma Mi v. Sallandex Ammal, 1.L.R. 5 Ran, 7— 
discussed and distinguished, §. 129 of the Transier of Property 
Actis a saving section, and what itsavesis any rule of Mahonredan 
Law available “as such” to the parties. S,13 (1) of the Burma 
Laws Act does not include questions regarding gifts, and therefore 
there is no available rule of Mabomedan Law applicable to gifts. 
‘The Mahomedan Law is not thelaw of British India. It is only 
the law so far as the laws of India have directed] it to be observed, 
Sheik Kudratulla v. Mahini, 4 Ben. L.R. 134 followed. The 
question as to what is the law applicable on the original side of 
the High Courtin view of the provisions of s. 13 ‘2: of the Burma 
Laws Act was not considered. Alabi Koya v. Musa Koya, 1.L.R. 
24 Mad 513; Arifiv Jadunath, LL.R. 58 Cal. i235; Mahomed 
Buksh v. Hosseini Bibi, 1.L.R 15 Cal.684; Maula Buy v. Hafiz- 
ud-din, 94 LC. 7--referred to Kumar-un-Nissa Bibi v. Hussaini 
Bibi, 1.L.R. 3 All. 260; Musa Miya v. Radar Bux, 1.L.R. 52 
Bom. 316; Sadik Hussain Khany. Hashin;s All Khan, 1.LR. 
38 All. 627--dislingusshed. Karam IMlahi v, Sharf-ud-din, 1.L.R. 
38 All. 212; Nasib Ali v, Munshi Wajid Ali, 44 Cal. L.J. 490— 
dissented fron. 


Ma AsHa v. B. K. HALDAR aa 


‘MAHOMEDAN Law--Gifi ofinimovable property between Mahomedans— 


Registered instrument when necessary in Burnia—Law applicable 
to gifts in issue on the Original Side of the High Court—Law 
and usage of the Mahomedans Requisites of Mahomedan law of 
&ifl—Burma Laws Act (XIII of 1898), s. 13 (1) and (3)—Transfer 
of Property Act (IV of 1882 and XX of 19291, ss. 123. 129— 
Letters P.tent, 1815, of the Calculia High Court, cl. 19—East 
India Company Act (21 Geo. 3, c. 70}, s, 17. S. 13 (1) of the 
Burma Laws Act provides (iter alia) that in any question 
arising in a Court regarding succession, inheritance, marriage or 
caste where the parties are Mahomedans, the Mahomedan Law 
shall form the rule of decision. Gifts arc not included in that 
Calegory. Consequently a gift of immovable propertv by one 
Mahomedan to another in Birma {except one in issue in a court 
of Rangoon) must be bya registered instrument duly attested 
according to the provisions of s. 123 of the Transfer of Property 
Act. Ma Ashav. B. K, Haldar, UR. 14 Ran 439~—referred to 
‘and distinguished. A question of gift of immovable property, when 
the case arises in a Court in Rangoon, comes under s. 13 2; of the 
Burma Laws Act and falls to be determined according to the law 
for the time being administered in like circums:ances by the High 
Court of Judicature at Fort William in Bengal in the exercise of 
its ordinary oriyzinal civil jurisdiction. That law, under clause 19 
of the Letters Patent. 1865, of the Cale tta High Court, and in 
virtue of s. 17 of the East India Company Act, 1780, is the law 
and usage of Mahomedans, Such Mahomedan law and usage 
therefore, is applicable to the case ‘“‘as such” and not merely 
as “justice, equity and good conscience.” Held, that by virtue 


-of the operation of s. 129 of the Transfer of Property Act, a 


gift of immovable property between Mahomedans when in issue 
in a Covrt of Rangoon need only fufil the requirements of 
Mahomedan Law, viz.‘1) a declaration of gift by the donor, !2) 
-an acceptance of the gift, express or implied, by or on behalf of 
the donee, and (3) delivery of possession of the subject-matter 
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of the gift by the donor to the donee. A registered instrument 
under s 123 of the Transfer of Property Act is not requisite to the 
validity of such a gift. 


RAHAMAT Bibi v, MAUNG Po SEIN 
MAINS OF ELECTRIC COMPANY OVER STREETS. ASSESSMENT 


Mayoriry Act (IX oF 1875), s. 2 (a) ses as oi 
MARKET, PuBLIC aoe wea sia see 
MARRIAGE. PROMISE BY BURMESE BUDDHIST MINOR eoeed 
MARSHALLING. MORTGAGE OF MOVABLES a aes “a8 
MEMBERS OF LEGISLATIVE” COUNCIL. PRIVILEGES AND RESPON- 
SIBILITIES we ae om ou eos 
MEDICAL TREATMENT, ABSENCE OF, DEATH... oe 
MEMORANDA ON PRomissorY NOTE, ALTERATION eee ass 


MESSENGER, WORKMAN AS, ACCIDENT. COMPENSATION 


MINORS CONTRACT TO MARRY—“ Capacity to act in the matier of 
marriage” —Burmese Buddhist marriagc—Cohabitation with 
intent to become husband and wife in presenti—Promise to marry 
in futuro—Promise by Burmese Buddhist minor to narry— 
Contract Act (IX of 1872), s. 11—Majority Act (1X of 1875), s.2 (a). 
The expression “capacity to act in the matter of marriage” in s. 2 
of the Majority Act means the capacity to be a party to a valid 
marriage, and relatesto the acts of the parties by which their 

_ Status is changed - the expression does not refer, and is not appli- 
cable to, a pre-nuptial agreement to contract a marriage in the 
future. Mozharul Islam v, Abdul Gani, A.1.R. 11925) Cal. 322- | 
referred to, A marriage between Burmese Buddhistsis created 
by cohabitation coupled with intent to become husband and wife, 
Ma Hla Mev. Maung Hla Baw, 11, R°8 Ran. 423—referred to. 
But this cohabitation must be with intent to become husband and 
wife in presenti, the agreement being contemporaneous with the 
cohabitation and forming an integral part of the marriage. Such 
an agreement is quite different froma contract to marry im futuro ; 
the latter is not an actin the matter of marriage within s. 2 ‘a) 
of the Majority Act, and cohabitation accompanied by an agree- 
ment to marry in futuro does not create a change of status. 
Consequently a Burman Buddhist who is under the age of 
eighteen is not competent to enter into a valid or binding contract 
to marry /2 futuro, and the Burmese Buddhist law has no applica- 
tion in such acase. Mi Kinv. Myin Gyi, S J. (1872-1892: 104 and 
othe: cases considered. Kan Gaung v. Mi Hila Chek, 11907) 
2U.B.R.5; Maung Gale v. Ma Hla Yin, 11 L B.R.99; Maung 
Nyein v. Ma Myin, (1918) 3 U.B.R. 75; Tun Kyin v. Ma Mai Tin, 
10 L.B.R, 28—overruled, 


Maunc Tun AunG v, MAE Kyi a ies 

MINOR’S LIABILITY, PARTNERSHIP. Hinpu Law ae 
MISCONDUCT OF ADVOCATE, REINSTATEMENT eee ae 
MisConDUCY OF PLEADER ie ae tis ia 
PROCEDURE. NOTICE oes wk 


MISDIRECTION—Trial by jury—Charge of murder — Evidence establish- 
ing offence under s. 302 of Penal Code—Sole plea of accused, total 
denial of act—No flea of offence being under s. 504—Nature of 
injury—Intention of accused—Charge to the jury—No duty of 
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judge to explain difference between murder and culpable homicide, 
In a murder trial with a jury, where the evidence clearly shows 
that the offender struck a blow with such force and in such 
circumstances that his intention to cause injury sufficient in the 
ordinary course of nature to cause death must be inferred, and where 
the sole defence of the accused was that he had nothing to do with 
the crime and was nowhere near the scene of occurrence, and 
there was no plea on his behalf that the evidence indicated culp- 
able homicide, it is no part of the Judge’s duty in charging the 
jury to explain the law relating to the lesser offence, or to ask the 
jury to determine with what intention the offender struck the 
fatal blow. To do so would be to enter into an irrelevant expla- 
nation which may have the effect of misguiding the jury. King- 
Emperor v. Upendra Neth Das, 19 C.W.N. 653 ; Nga Mya v, King- 
Emperor, 8 L.B.R. 306—followed. Hamid vy. King-Emperor, 
2 L.I3.R 63; On Shwe v. King-Emperor, 1L.R. 1 Ran, 436—-refer- 
ved to, Hla Gyiv. King-Emperor, 3 L.B.R.-75; The King v. 
Hopper, (1915) 2K. B.D. 431; Kva Nyun v, King-Empcror, 8 L.B.R. 
125—distinguished. . 


KING-EMPEROR v. E PE... fe a ean 716 
MONEYS PAID UNDER UNLAWFUL AGREEMENT, REFUND ... seh 597 
‘MORALITY AND PuBLIC PoLicy. MONEYS ADVANCED FOR BRIBING ... 597 


-MorTGAGE—Anomalous mortgage—Personal liability to repay loan— 
Nature and terms of the transaction—Piomiise to redeent when 
reguired by the mortgagee—Implied promise to repay personally— 
Transfer of Property Act (IV of 1882 and XX of 1929), s. 58 (g). 
Whether there is any personal liability on the mortgagor in an 
anomalous mortgage torepay the loan depends on the terms of 
the bond and the nature of the transaction bctween the parties. 
Gupta v. The Administrator-General of Burma, 1.L.R, 5 Ran. 558 ; 
Pars Ram v. Brij Mohan Lal, 1.L.R. 13 Lah. 259 ; Ram Narayan 
v. ALN Mukherji, LU.R. 44 Cal. 388—referred to, In respect of 
ca loan the borrower mortgaged his lands with possession to the 
lenders, He stated in’ the bond “I shall redeem them if the 
mortgagees want meto redeem them” Later he borrowed a 
further sum from the lenders on the mortgage of the same proper- 
ties and stated in the bond ‘‘ Regarding the said lands, I agree to 
‘be held responsible in accordance with the terms of the original 
‘deed, and at the time of redemption, I shall redeem them by (pay- 
ment of) the original mortgage sum and the further sum.” The 
mortgagees fided a suit against the borrower and eventually got 
‘the mortgage lands sold. The sale proceeds were insufficient to 
‘satisfy the debt, and so they applied for a personal decree for the 
balance. Held, that the mortgage was an anomalous one, and 
that there was an implied personal covenanton the part of the 
‘borrower to repay the loan and the mortgagees were, subject to 
limitation. entitled to a personal decree. Luchimeshar Singh y. 
Dookh Mechan, 1.L.R. 24 Cal. 677; Nagar Damodara v. Chan- 
dappa, L.L.R. 56 Mad. 892 ; Na:otam Das vy. Sheo Pargash Singh, 
1.L.R. 10 Cal.:740—distinguished. 


U San v. MAuNG SEIN ee wae aa ee 685 


“MORTGAGE BY DEPOSIT OF TITLE-DEEDS—Righ to possession, rents and 
profits—Remedy of equituble mortgagee—Equitable right to sale 
proceeds from date of suit--Appointment of receiver —Allocation of 
rents and profils to mortgagee— Civil Procedure Code (Act V of 1908), 
O. 40, r. I—Interest in arrear—Value of the property— Personal 
remedy barred—Rule of equity applicable in Iudia—Sale pro- 
ceeds less than mortgage debt—-Allocation of rents collected by 
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recciver—Grounds for allocation—Transfer of Properly Act \1V of 
1882 and XX of 1929), ss, 8, 58,96. Apart from express agreement 
a mortgagee by deposit of title-deeds (as also a simple mortgagee) 
does not possess as part of the interest that is transferred to hint 
under the mortgage the right to possession of the property, or the 
right to the rents and profits accruing th refrom during the 
subsistence of the mortgage. Crompton & Co., Ltd., In re, (1914) 
1 Ch.D. 954 ; Finck v. Tranter, (1905) 1 K.B.D. 427; Maha-ajah 
of Piltapuram v, Gokuldoss, 1.L.R. 54 Mad. 585; Maina Bibi v. 
Chaudhri, 1.18.47 All, 250; Pillai v. Ramasami Chettiar, 1L.R. 
56 Mad. 915 ; Sri Raja Papamma Raov. Sri Vira Pratapa Ragu, 
I.L.R. 19 Mad. 249; Vacuum Oil Co., Lid. v. Ellis, (1914) 1 K.B.D. 
693—referred to. The remedy of an equitable mortgagee, on the 
failcre of the mortgagor to fulfil his contract, is to file a suit for 
sale of the property, and in equity the mortgagee’s right to the 
sale proceeds is deemed to accrue from the date when he claims 
the rightto enforce his sectrily by filing a suit. In England 
Courts of equity will appoint a receiver of the mortgaged property 
at the instance of the mortgagee ina proper case, and, if the 
mortgagee sreceeds in the svit, will allocate {o him the rents and 
profits accruing from the preperty from the date when the receiver 
was appointed. Under O. 40, r. 1 of the Civil Procedure Code the 
Court will appoint a receiver whenever it is deemed just and 
convenient to doso. Ina mortgage snif when interest is in arrear 
the Court will normally appoint a receiver at the instance of the 
mortgagee as of course, whether or not the property appears to be 
of sufficient value to cover the mortgage debt and interest, and 
whether or not the right of the mortgagee to obtain a personal 
decree against the mortgagor subsists or has been lost. The . 
equitable doctrine which is appliedin England forms part of the 
law in India as being in accordance with justice, equity and good 
conscience. Where a mortgagee by deposit of title deeds has 
obtained the appointment of a receiver in a suit the Court would 
allocate to him the rents and profits in the hands of the receiver 
if in the event he succeeds in the suit, and the sale proceeds of the 
lnortgaged property are insufficient to satisfy his debt. It is ; 
immaterial that the right of the mortgagee to obtain a personal 
decree against the mortgagor has become barred by limitation. 
Itisupon the ground that by reason of the exigencies of the ! 
business of the Courts the mortgagee is deprived of the interest 
and profits accruing from the mortgaged property during the 
period between the time when he filed his suit, and. the cate of the ; 
sale that the Courts of equity allocate to him the rents and profits 
in the hands of the receiver, and not upon the footing that he has 
any substantive right to such rents and profits under the mortgage. 
A.C. Baroochav M.L.R.M.A. Firm, 5 L.B.R. 135: Bigueld Ex 
parte, inre Keer, LJ. Vol.1, N.S. Bankr. Ca. 100; Bignold, Ex partie, 
re Postle, LJ. Vol. 4, N.S. Bankr. Ca.1; Burrell, Ex parte, LJ. 
Vol. 7, N.S. Bankr. Ca. 14 3 Codrington v. Johnstone, LJ. Vol. &, 
N.S. Ch Ca. 282 ; Davis v. Duke of Marlborough, 2 Swanston, 108 ; 
Ethuraju'u Cheiti vy. Rajagopalachariyar, 1.L.R. 52 Mad. 979 ; 
Garry v. Sharratt, 10 B. & C.716 ; Re Gorden, 61 L.T.R. 299 ; 
Hoare v. Owen, (1892) 3 Ch.D. 94 ; Paynter v. Carew, LJ. Vol. 23, 
N.S. Ch. Ca. 596 ; Ponnu Chettiar v. Ayyar, LL.R. 56 Mad. 546 ; 
In re Pope, L.R.17 Q.B.D. 743 ; Rameshwar Singh v. Chiuni Lal, 
ILL.R. 47 Cal. 418; Smith, Ex parte, L.-J. Vol. 13, N.S. Bankr. Ca. 
21; Sumpter v. Cooper, 2 B. & Ad. 223 ; Weatherall v. Eastern 
Mortgage Agency Company, 13C.LJ. 495 ; Wells v. Kilpin, LR. 
Vol. 18, Eq. Ca. 298 ; Whiteley v. Learoyd, 56 L.T.R. 846— 
referred to. 
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MORTGAGE BY DEPOSIT OF TITLE-DEEDS WITH ONE CREDITOR—Sub- 
sequent loan by another creditor on regislered first mortgage—Loan 
~by third creditor to fay off first crediter— Deposit of title-deeds with 
third creditor—Third criditors claim of taking. ver assets of first 
creditor—No assignment by registered instrument—No endorsement 
to third credito: of aeblor’s pronrissory nole in favour of first 
crediloer—Third creditor's claim to priority over the second creditor 
—Egquitable subrogation—Doctrine inapplicable im India—Mort- 
gage by registered deed—Obligation lo call for title-deceds— 
Transfer of Property Act (IV of 1882), ss. 74, 78, 101 and s. 92 
(Amending Act XX of 192%, In 1927 ihe Chettyar firm of S 
advanced asim of money to the respondents 1 and 2, and to one 
Y who died during the pendency of the suit, his legal represen- 
taiives being respondents 3to10. The borrowers gave a promissory 
note and depesited with S the title-deeds uf three pieces of paddy 
land as security. In 1929 the appellant bank advanced the 
borrowers asum to enable them to pay off S, and the bank took 
from them a promissory note and a deposit of title-deeds of several 
paddy lands including those mortgaged to S. The bank gave a. 
cheq: e to the borrowers which ‘they indorsed to S. Earlier, in 
1928, the borrowers had obtained a loan from three Chettyar firms, 
respondents 11, !2and 13, secured by a registered first mortgage 
of property which included the lands mortgaged to S. They were 
not aware of the deposit of title-deeds with S. In 1932 the bank. 
filed a suit against the respondents, and claimed priority over 
respondents 11 and 13 in respect of the three pieces of paddy land. 
The bank pleaded that the S firm was wound up, and it had taken. 
over the major part of the business and outstandings :f the S firm 
inclvding the mertgage in suit, and with tne consent of the 
mortgagors the account and title-deeds thereupon came into the- 
possession of the bank, and that the bank was the successor in 
interest of S. The bank also pleaded that it had no notice of the. 
mortgage of respondents 11 to 13, and that since 1927 S and then. 
the bank had possession of the title-deeds of the mortgaged. 
. property. There was no endorsement to the bank of the pro- 
missory note of the borrowers in favour of S, nor any transier of the” 
security by a registered instrument. The bank relied on equitable- 
subrogation. Held, that -1) a mortgage is a trans er of an interest 
in immovable property, and such an interest can only be trans- 
ferred by registered deed. Bank of Upper India, Lid, v. Skinner,. 
LL.R. 51 All. 494; The Official Receiver, Trichinopoly v. Aiyar,, 
41 Mad. LJ. 453 ; Perumal Ammal v. Natcker, 1.L.R. 44 Mad. 196 ;. 
S.P.K. Chettyar Firm v. M.K.R. Raman Cheiltyar, Civil First Ap. 
No. 119 cf 1933, H.C. Ran.—refe:red to. It makes no difference 
that the mortgagein giestion was one by deposit of title-deeds.. 
Elumalai Cheity v. Mudaliar, 1.L i’. 44 Mad. 965 ; Imperial Bank 
of India v. Rai Gyaw Thu & Co., Lid,, 1L.R.1 Ran. 637—referred 
to. (2) S.92 of the Transfer of Property Act (XX of 1929) was not. 
retrospective in its effect. Jagdeo Sahu v. Mahabir, 1L.R. 13 Pat. 
111 ; -Kanjee v. Pillai, 1.LR. 56 Mad. 169; Ko Po Kun v. 
C.A.M.A.L. Firm, 1.L.R. 10 Ran. 465—referred to. There was no. 
legal subrogation in favour of the appellant bank under either s. 74 
os. 101 of the Transfer of Property Act (IV of 1882). (3) The 
basis of the doctrine of equitable subrogation is a fictional agree- 
ment by the quasi-lender with the debtor or creclitor that he should 
receive and hold an assignment of the debt and security. Baroness- 
Wenlock v. The River Dee Company, 19 Q.B.D. 155 ; Sinclair v.. 
Broogham, (1914) A.C. 398; In re Wrexham, etc., Co., 1 Ch.D,. 
440—referred to. The eqvitable doctrine of subrogation could not 
be applied in India in violation of the express provisions of the: 
statute which require a registered instrument in respect of the- 
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claim put forward by the bank, and in the absence of such 
registered instrument, the bank’s claim to priority failed. Arif v. 
Jadunath Majumdar, 58 1.4.91 ; Currimbhoy & Co,, Ltd. v. Creet, 
60 LA. 297 ; Ma Kyi v. Ma Thon, 1.L.R. 13 Ran. 274 ; Pir Bakhsh v. 
Mahomed Tahar, 61 1,A. 388— followed. (4) Thereis no obligation 
on a mortgagee who takes a registered instrumentin respect of his . 
mortgage to call for and retain in his pessession the title-deeds of 
the mortgaged property. In any event on the date of the loan by 
the respondents 11 to 13, the title-ceeds of the property were with 
S and the bank had no claim on them at the time. Lloyds Bank, 
Lid. v. Guzdar & Co., LLLR. 56 Cal. 868-—referred to, 


BANK OF CHE?TINAD, LTp. v. MA Ba To ue ane 494 


MortGaGE DECREE— Preliminary decree for morigage amount and 
costs—Crvil Procedure Code (Act V of 1908, O. 34, r. 3-- Decree” 
according to Forin No. § of amcnded Order 34¢—No decree for costs 
apari from preliminary mortgage decree--Sale-proceeds of mort- 
gaged property insufficient to satisfy mortgage debt and costs— 

_ Personal remedy for balance barred by law of limitation— 

* Personal decree for costs only—Provisions of the preliminary 
mortgage decrec—Costs part of the mortgage debt. Where the 
personal remedy of a mortgagee against his debtor is barred by 
‘the law of limitation the bar applies not only to the balance 
amount due on the mortgage, where the sale-proceeds of the 
mortgage property are insufficient, but also to the costs awarded, 
In a mortgage suit the costs awarded are added to the principal 
debt and the interest outstanding, and the total forms but one debt 
secured by the mortgaged property. Dambar Singh v, Kalyan 
Singh, 1.U.R. 40 All 109 ; Kamalamma v, Narasimha, 1.L.R. 30 
Mad. 464 ; Maung Po Myav M.A.S, Firm, 1.L.R.9 Ran. 186 ; Raj 
Kumar Singh v. Sheo Narayan Sahu, LL.R.35 Cal, 131; Siteo 
Darshan Singh v. Beni Chaudhri, 1.L.R, 48 All. 425- referred to 
it depends upon the terms of the preliminary mortgage decree 
whether the Court has power to gran{ a pe:sonal decree for costs. ' 
Rule 3 of Order 34 of the Civil Procedure Code, as amended by 
thé High Court, does not direct that there shall be a decree for 
costs apart from the preliminary mortgage decree which includes 
the amount due for costs. Held, there was nothing in Order 34 
of the Code or in the terms of the preliminary decree in suit 
framed in accordance with Form No, 5 which affected the ordinary 
rule that the costs ina mortgage suit form part of the mortgage 
debi. The personal remedy of the decree-holder having becorne 
barred, he could not claim a personal decree for the costs alone. 


BALTHAZAR & Son, Lrp. v. AGA ALI RAMZAN YEZDI wes 538 


MORTGAGE DECREE BY HicH Court—Land situate outside the jurisdic- 
lion-—Suit by mortgagor to declare morigage decree void——Dismissal 
of the suit—Application by morigagee for personal decree for 
balance—Mortgagor’s plea of mortgage decree being void—Decree 
not set aside in any proceedings—Effect of dismissal of suit to 
set aside decree—Res judicata—Subsisting mortgage decree— 
Competency of the Court to grant personal decree. The appellant 
Bank filed a mortgage suit against the respondents on the Original 
Side of this Court, and obtained a preliminary mortgage-decree 
and afterwards a final decree for sale. By consent the final decree 
was transferred to the District Court of Hanthawaddy for sale of 
the mortgaged properties as they were situate in the jurisdiction 
of that Court. The properties were sold and realized less than 
the mortgage amount. The respondents filed a suit claiming that 
the Court had no inherent jurisdiction to entertain the mortgage 
suit as the properties were situate outside its jurisdiction, and 
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prayed for a declaration that the preliminary and the final decrees 
in the mortgage suit were null and void. ‘This suit was dismissed. 
The Bank row applied for a personal decree against the respon- 
dents for the balance due. The respondents contended that the 
Court had no jurisdiction to entertain the mortgage suit, and 
therefore had no jurisdiction to pass a personal decree: The 
learned Judge on the Original Side accepted this contention and 
dismissed the application. The Bank appealed. Held, that the 
mortgage decree was subsisting between the parties, and not 
having been set aside in proceedings by way of appeal, revision, 
review, or otherwise, could not be treated asa nullity, and was 
binding and conclusive against the parties. S.A. Nathan v. 
S. R. Samson, L.L.R. 9 Ran, 480—followed, The suit for declaring 
the preliminary and final decrees null and void having been 
dismissed, the question whether the Court had jurisdiction to 
entertain the mortgage suit became res judicata, and therefore it 
was not open to the respondents to contend, nor was the Court at 
liberty to decide, that the Court had no jurisdiction to entertain, try 
or determine the mortgage suit. It followed, therefore, that in an 
application for a personal decree to be passed against the respon- 
dents in the mortyage suit the Court was bound to proceed upon 
the footing that the Court for the purpose in hand and izter 
partes must be treated as having jurisdiction to entertain and 
decide the suit, and to give the relief sought therein. A.L.S.S 
Chettiar v. Maung Tun Yin, LL.R. 13 Ran. 305; V.E.R.M.N.C,.T. 
Chettyar v. A.R A.R.R.M, Chettyar Fira, LL.R. 12 Ran, 370— 
referred to, 


THE BANK OF CHETTINAD v, CHETIYAR FIRM OF S.P.K.P,V.R.- 94 


Morrcace—IJnterest in immovable property—Sub-mortgage—Sub- 
mortgage by deposit of title-deeds—Registered instrument to effect a 
sub-morigage—Title of original mortgagee in the property mort- 
gaged—Tiansfer of Property Act (IV of 1882 and XX of 1929), ss. 
58 (f), 96. A mortgage of immovable property is itself an interest 
in immovable property and can itself be mortgaged. The tran- 
saction is called a sub-mortgage and it can be made by deposit of 
title-deeds in exactly the same way as an original mortgage can 
be made in accerdance with the provisions of s. 58 (f) of the 
Transfer of Propetty Act. There is no reason why a sub-mort- 
gage by deposit of title-deeds in the case where the original mort- 
gage has been by deposit of title-deeds should not be valid. It is 
not essential that such a sub-mortgage could only be effected. by a 
registered instrument, or that ifit be by deposit of title-deeds that 
amongst the title-deeds deposited there should be either a register- 
ed instrument of mortgage in favour of the original mortgagor, or 
else some instrument showing his tile to the mortgaged property. 
Gokul Das v. Eastern Mortgage & Agency Co, 1.L.R. 33 Cal 410— 
referred to. Imperial Bank of India vy. The Bengal National Bank, 
Lid., 34 C.W.N. 005 ; V.E.Ri1.A.R. Chettiar Firm v. Ma Joo Tean, 
LL.R. 11 Ran. 239—distinguished, 


GURNAM Kaur v. R. K. BANERJEE a ae ne 522 


MortTcacE—Mershalling—Hypothecation of movables—Doctrine of 
marshalling applicable to mortgage of immovable property only— 
Equal footing of funds—No prejudice to prior mortgagee—Prior 
muortgagee’s release of part of security—Puisne mortgagee’s claim 
to redeem prior morigage—Claim to pay only proportionate amount 
—Transfer of Property Act (XX of 1929), ss. 60, 81—Contract Act 
(IX of 1872), ss. 43, 44. By an instrument of mortgage the appele 
lant obtained a mortgage of immovable property and a hypothe- 
cation of 50 head of cattle belonging to the mortgagors. He 
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obtained an ew parte mortgage decree against the mortgagors, but 
did not include in the suit any claim to the cattle onthe ground 
that some of the cattle had died and others had been sold by the 
mortgagors. Neither did he implead in his suit the respondent 
who was a puisne mortgagee of the immovable property. The 
latter obtained a mortgage decree against the mortgagors, and 
the appellant then sued the respondent for payment of the amount 
due under the mortgage or in the alternative for a. declaration 
thatthe respondent’s mortgage was subject to the appetlant’s 
mortgage, and that the respondent was not entitled to execute his 
mortgage decree before the property had been brought to sale by 
the appellant. The respondent contended that (1) under s. 81 of 
the Transfer of Property Act he was entitled to have the mortgage 
of‘the’immovable property and the hypothecation of the cattle 
marshalled for his benefit; (2) he could redeem the property on 
payment of only that proportion of the original mortgage debt 
which remained outstanding alter deducting therefrom the value 
of the cattle hypothecatec. Held, that (1) s. 81 of the Transfer of 
Property Act applied to mortgages of immovable property and 
hot to the hypothecation of movables, Even assuming that the 
doctrine of marshalling could be applied to movable property it 
could only be applied to two funds standing on an equal footing, 
and if the rights of the prior mortgagee would not be prejudiced 
thereby But the rights and obligations of a mortgagee of immov- 
able property are not the same as those ofa person to whom 
movables have been hypothecated, and in the circuinstances of 
the case the mortgagee would probably be involved in litigation 
with the purchaser of the cattle, and the doctrine, therefore, could 
net be invoked, Moosa v. Maung Tun Kyaing, 1.L.R. 9 Ran. 182; 
Webb v. Smith, 36 Ch. Div. 192—referied to, (2! Where several 
proporties are mortgaged to the same mortgagee for the same 
debt each of those properties is liable as between the mortgagor 
and the mortgagee for the whole of the debt, and the mortgagee 
has the right to recover the debt out of any part of the mortgaged 
property. There is no obligation on him to proceed against the 
whole of the property, and he has the right to release part of the 
mortgaged property. The respondent, theretore, could only 
redeem the property upon payment of the whole of the mortgage 
debt. The conflict of law on the subject has been set at rest by 
‘the amendment of s. 60 of the ‘Transfer of Property Act. Also, by 
virtue of ss. 43 and 44 of the Contract Act, which apply to the 
Transfer of Property Act, mortgagors are jeintly and severally 
liable for the mortgage debt. Jmam Ali v. Baij Nath, 1.L.R. 33 
Cal. 613; Sheo Prasad v. Behari Lal, 1.L.R. 25 All. 79; Sheo 
Tahal Ojha v. Sheodan Rai, 1.L.R.28 Alll. 74; V. P. Pillai v. 
RM .M.R.M. Raman Chettiar, 1.L.R. 40 Mad. 968—cansidered. 


K.S. P. SUBBIAH NarpuU v. RAM SABAD to vs 


MORTGAGED PROPERTY, VALUE MORE THAN DEBT, RECEIVER 
MORTGAGEE’S CLAIM, PROPERTY SOLD FOR ARREARS OF TAXES 
MORTGAGE SUIT, APPOINTMENT OF RECEIVER oo8 


MUNICIPAL ASSESSMENT—J/unicipal property exempt from taxves— 
Streets, pavements and erections thereon—Overhead mains of an 

- electric company in streets—Assessment of property of company 
—Value of the overhead mains for purposes of assessment —Burma 
Municipal Act (Burma Act 1II of 1898), s. 93— Burma Municipal 
Rules, Ch, 3, paragraph 3. By virtue of Chapter V1 of the Burma 
Municipal Rules, paragraph 3, property vested in a municipal or 
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town committee under s. 93 of the Burma Municipal Act is 
exempted from municipal taxes. Such exempted property includes 
inter alia streets, pavements -and erections on them. Conse- 
quently the overhead mains, cables or wires of an electric supply 
company passing over such streets are not assessable property, 
The value of the overhead mains and wires can be taken into 
account as enhancing the value of the property over which they 
are situate only if such property is subject to assessment. 


AKYAB ELECTRIC SUPPLY Co. v. AKYAB MUNICIPAL ASSESS- 
MENT SUB-COMMITTEE a oe “39 649 


MUuNIcIPAL CORPORATION, LIABILITY FOR ACTS OF SERVANTS ee 160 


MuRDER—Infliction of serious wound—No proper treatment of the 
wound —Death resulting from «wound-—Indian Penal Code (Act XLV 
of 1860), s. 299, explanation 2. A person may be guilty of murder 
notwithstanding that death would have been avoided ifthe injured 
person had submiited to proper treatment. Wherea prisoner 
wilfully and without justifiable excuse inflicts a wound which is 
ultimately the cause of death, that person is guilty of murder. 
It makes no difference whether the wound was in its own nature 
instantly mortal, or whether it became the cause of death by 
reason of the deceased .not having adopted the best mode of 
treatment. R. v. Davis, 15 Cox’s C.C.174; R. v. Holland, 174 
E.R. 313; R.v. Pym, 1 Cox’s C.C. 339— followed. 


KING-EMPEROR @. SAN PAI i 6 $5 643: 
MuRDER TRIAL. PLEA OF ACCUSED: DENIAL. CHARGE TO JURY ... 719 
NEGOTIABLE INSTRUMENTS Act (XXVI oF 1881), ss. 4, 32, 87 sn 29 
New RIGHT CLAIMED ON SECOND APPEAL es is ats 738 


Novice or APPEAL—Accused convicted, and fined—Compensation to 
complainant outof fine—Appeal by accused against convictionu— 
Notice to District Magistrate—Acquittal by Appellate Court ~E.xtin- 
Suiskment of compensation-—No notice of appeal to complainant— 
Notice not required by law—illegality —Revision—Criminal Procc- 
dure Code (Act V of 1898), ss. 422, 545 (1) (b). There is no provi- 
sion of law requiring a Court of appeal to issve notice of an appeal 
by the accused to the complainant where an order of acquittal by 
the Court of appeal involves the extinguishment of an order for pay- 
ment of compensation to the complainant under s. 545 (1) (b) of 
the Criminal Procedure Code, “The only notice required by law is 
to the District Magistrate (the officer appointed by the Local 
Government) under s. 422 of the Code. In such circumstances 
the appellate Courthas not acted illegally or ‘without jurisdiction 
and no revision lies to the High Court. Bharasa Naw v. Sukdeo, 
LL.R. 53 Cal. 969—distinguished. 


HTANDA MEAH v, ANNAMALE CHETTYAR ate as 744 
NOTICE ON DEBTOR To APPEAR IN COURT ea ae ne 196 
TO PLEADER ACCUSED OF MISCONDUCT sa Bae 735 
Notirications No, 37 oF 1933 anp No. 207 oF 1934 ina aH 280 
NOTIFICATION DATED 8TH JULY 1928 ee 23 vn 322 
OBJECTIONS BY A PaRTY IN DivoRCE PROCEEDINGS eae ie 322 
OBJECTION TO FORM OF SUIT... ae ‘ai ee 81 
OFFENCES ARISING UNDER SAME TRANSACTIQN dite aes 24 
OFFICIAL ASSIGNEE, BURDEN OF PROOF, SETTING ASIDE TRANSFER 103, 109. 
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OFFICIAL ASSIGNEES’S HIGHER TITLE aoa ss ae 
OMISSION TO SUE IN PROPER FORM Ave te eae aes 


ONUS OF PRooF. INCOME ESCAPING ASSESSMENT 


Opium Act (I oF 1878), s. 9 {a)—Dangerous Drugs Act (II of 1930), ss. 
2 (f) (ii), 4, 40, Sch. 1I—Rule 1 (iv) and Rule 11 ofthe rules under 
the Opium Act—Dircction 3 of the Opium Directions—Possession of 
beinse—!Vashings from opium fipcs of person lawfully possessed 
of opitm—Prepared opium miacd with water—Possession not 
an offence. The original definition of the word “opium” in the 
Opium Act, 1878, has been altered by s, 40 and Schedule II of 
the Dangerous Drugs Act of 1930. In the Rules and Directions 
made under the Opium Act “Opium water” (beinsi) would now 
mean a mixture of water with capsules of the poppy, or a mixture 
of such with neutral materials. Where a person is lawfully 
possessed of opium for his ownconsumption and collects the wash- 
ings of his own opium pipes, such are the dross or residue from his 
own opium, é.e., prepared opium, and although mixed with water, 
the possession thereof is not an offence under the Act. 


KING-EMPEROR ¥. Konc Kwi ae was 
OPIUM, DEFINITION OF Sa ae oe 


ORIGINAL SIDE, HicGH Court, LAW APPLICABLE To GIFTS AMONG 
MAHOMEDANS ~ wed ee yee 

PARTNERSHIP Act (IX oF 1932), ss. 5, 12, 30, 51, 42 we 

AND MEMBERS OF HINDU FAMILY 





PARTNERSHIP, MEMBERS OF DIFFERENT HINDU FAMILIES 


PAUPER Suit—dAmendment of paiuper’s petition—Omission of date of 
verification—Court's power to allow addition of date—Civil Pro- 
cedure Code (Act V of 1908}, 0. 33, r. 3. Order 33 of the Civil 
Frocedure Code, as amended by this Court, provides by rule 3 that 
subject to the jurisdiction of the Court to allow amendments to be 
made. the Court shall reject the petition of a person desiring to 
sue as a pauper in certiin cases. The Court has now jurisdiction 
to allow an amendment of the petition in order that it should be 
made to conform tothe rules prescribed under the Code. Held, 
that where a pauper plaintiff has omitted to state the date on which 
he signed the verification of his petition he ought to be allowed 
to insert the date by way of amendment. Maung Pe Kye v. Ma 
Shwe Zin, YL R.7 Ran. 359—overs uled. j 


M. H. MASHIAH v. BALTHAZAR & Son, LTD 
PayIN PROPERTY, HOUSE BUILT ON WITH LETTETPWA FUNDS aoa 


PENAL CopkE (AcT XLV oF 1860), s. 299, EXPLANATION 2 


PENDENCY OF INSOLVENCY, DISCHARGE es ses eee 
PERSONAL DECREE. MORTGACE Suit Gee ae 


AGAINSY HINDU MINOR, PARTNERSHIP ... 
PERSONAL LIABILITY TO REPAY MORTGAGE LOAN yaa 


PERSONAL REMEDY BARRED. MORTGAGEE'S CLAIM TO RENTS 
, MoRTGAGE Suit, DECREE FOR COSTS... 





PLAINT, AMENDMENT OF, LIMITATION eae za8 vex 
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PLEADER’S MisconpucT—-Power of suspension—Court eutitled to 
inquire into misconducl— Court empowered to sushend—Procedure 
—Nolice—Legal Practitioners’ Act iXVIII of 1879), ss. 14 (5), 
40. By the order of the District Magistrate, the applicant, a 
pleader, was suspended from practice, pending investigation into 
his alleged misconduct which took place in the Court of the 
Honorary Magistrates. No notice was issued to the pleader before 
suspension and the District Magistrate apparently pur- 
ported to act under s. 14 (5) of the Legal Practitioners’ Act. Held, 
that the Court empowered to inquire into ‘the conduct of the 
pleader was the Court of the Honorary Magistrates before which 
the alleged misconduct took place, and that Court alone had the 
power of suspension. Further, the pleader mist have notice of 
the charge against him and an opportenity of being heard in 
defence, and it is only after the Court has completed its inquiry 
and has recorded its findings and the grounds thereof and has 
submitted the proceedings to the High Court that the pewer to 
suspend pleader arises. The order of the District Magistrate 
suspending the pleader therefore was without jurisdiction. 
Bajrang v. Muktear, 15 C.W.N. 269— referred fo, 


U SAN THEIN v. THE DISTRICT MAGISTRATE, MAGWE 
POGGALIKA PROPERTY oo 
PossEssION, RENTS, EQUITABLE MORTGAGEE’S RIGHT TO ein 


see see 


PRESCRIPTIVE RIGHT TO OBSTRUCT FLOW OF WATER... 
PRESIDENT OF LEGISLATIVE CoUNCIL. POWERS ose 
PRESIDENCY-Towns INsoLveNcY AcT (III oF 1909}, s. 7 

, S. 39 (1) (ce) 

» 8. 39 (2) {b) we 
: » 8. 99 
PRESUMPTION OF LAW. CONVEYANCE. CONSIDERATION ... 


PREVENTION OF CRIME (YOUNG OFFENDERS) Act (Burma AcT ILI 
OF 1930), ss. 10, 25 ‘1)—Sentence of imprisonment by magistrate— 
Alteration on appeal to order of detention in Borstal school— Period 
of detention exceeding length of sentence of iniprisonment-—Not an 
enhancement of sentence — Detention in Borstal school not a sentence 
of imprisonment—Criminal Procedure Code (Act V of 1898), s 423 
(1) (b) (3). Under s. 10 of the Prevention of Crime (Young 
Offenders) Acta Court of Session on appeal has jurisdiction to 
order detention of a juvenile accused in a Borstal school for any 
period which is legal under the provisions of sub-section 1) of 
s. 25, irrespective of the length of the sentence of imprisonment 
which has been passed by the magistrate from whose judgment 
the appeal is brought. An order of detention in a Borstal school 
is not a sentence of imprisonment. Such an order for any period 
permitted by the provisions of the Act in substitution of the 
sentence of imprisonment, though exceeding the period of 
imprisonment imposed by the magistrate, does not amount to an 
enhancement of the sentence within s. 423 (1) (b) (3) of the Criminal 
Procedure Code. 


KING-EMPEROR v. AH HTWE or ane ‘iva 


PREVENTION OF CRIME (YOUNG OFFENDERS} AcT (BURMA ACT III oF 
1930}, ss. 11, 13, 25 (1i— Offence tried by magistrale not mvested 
with powers under Part 11 of the Act—Magistrate’s finding of 
guilt—Submission of proceedisigs to a magistrate empowered— 
Magistralc’s order sending accused to Borstal school—Appeal 
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against the order. Under s. 13: of the Prevention of Crime 
(Young Offenders) Act in addition to the right of appeal against an 
order amounting to a sentence under the Code of Criminal 
Procedure'the accused has the right of appeal against any order 
affecting him except non-finaJ orders as to age, or directing the 
submission of the case toa magistrate empowerd. A magistrate 
tried a case of arson against the accused who were 18 years of age. 
Not being invested with powers under Part II of the Prevention 
of Crime (Young Offenders) Act he recorded his opinion that the 
accused were guilty and submitted the proceedings to the District 
Magistrate under s. 11 of the Act. The District Mayistrate, 
acting under s. 25 (1) of the Act ordered the accrsed to undergo 
four years’ detention in a Borstal school. Held, that the order of 
the District Magistrate was appealable but the appeal lay to the 
Court of Session. 


Noa AUNG THIN v, KING-EMPEROR ... 


PREVENTION OF CRIME (YOUNG OFFENDERS! AcT (BURMA ACT III OF 
1930), s.13, 25 (1) —Appeal against order for delention im Borstal 
School—Order for detention not a sentence sof imprisonment— 


Order for any period appealable to Court of Scssion—Appeal to 


the High Court—Criminal Procedure Code (Act V of 1898), s. 408 
{b!. It is provided by s,13 cof the Prevention of Crime (Young 
Offenders} Act that in respect of any order passed by a magistrate 
under Part II of the Act (which includes an order for detention 
in a Borstal School) an appeal shall lie to the Court of Session. 
An order of detention in a Borstal School is not a sentence of 
imprisonment, and against such an order for any period passed 
by a magistrate there is a right of appeal to the local Court of 
Session, The only circumstance in which the appeal against srch 
an order will lie to the High Court is under proviso (5) tos. 408 
-of the Criminal Procedure Code when a co-accused, who'has been 


tried together with the juvenile affected by the order, has been © 


sentenced to imprisonment for a term exceeding four years. 
NGA THA E v, KING-EMPEROR aes ses wee 


PREVENTION OF CRIME (YOUNG OFFENDERS) AcT (BuRMA ACT III oF 
1930}, ss. 24 (b), 25 (1) —Deteniion in senior raining school “ Beyond 
the age of 18,” mcaning of. Under clause (b) of s. 24 of the 
Prevention of Crime (Young Offenders) Act a person ordered to 
be detained at a senior training school cannot be detained there 
beyond the age of 18. The magistrate, therefore ought to fix 
the age of the offender. In accordance with usage a person is 18 
years of age until he reaches his 19th birthday. Therefore the 
expression “ beyond the age of 18” must mean and include the 
period up to the nineteenth birthday of the person. 


KING-EMPEROR v. NGA BALA ie se 


PREVENTION OF CRIME (YOUNG OFFENDERS) AcT (BuRMa ACT III oF 
1930), ss. 24, 25, 30 sae his ae aa 


PRIOR AND PUISNE MORTGAGEE’S RIGHTS 
PRISON. YoUNG OFFENDER 
PROCEDURE, PLEADER’S MISCONDUCT ies ss eae 


PROFESSIONAL MISCONDUCT—Client wnable to sign application— 
Pleader allowing client's nephew to sign clienl’s name—Pleader’s 
action improper but not a connivance at forgery—Disciplinary 
action. A pleader prepared two applications on behaif of his 

* client for the purpose of having the record of certain proceedings 
lodged in Court, The pleader found that his client could not sign 
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the applications on account of a swollen hand, and he allowed the 
nephew of his client, who used to sign documents for the client 
when he was ill, to sign the applications in the name of the client 
without obtaining an order from the Court in that behalf. The 
Township Magistrate took the view that the pleader’s conduct 
amounted to a connivance ata forgery. He/:l, that the action of 
the pleader was thoughtless and improper, but that it could not 
be held that he had acted with any indirect motive or with intent 
to commit a breach of professional duty, and that in the circum 
stances of the case disciplinary action against the pleader was not 
necessary. 


IN THE MATTER OF A LOWER GRADE PLEADER 


PROMISE TO MARRY. BURMESE BUDDHIST MINOR 


PROMISSORY NOTE, ALTERATIONS, ADDITIONS 


ProoF oF DEBT AFTER DISCHARGE was wae 


PROPERTY OUTSIDE JURISDICTION. EXECUTION see 


PROPERTY, SALE OF GouDSs, WHEN PROPERTY PASSES 
PROVINCIAL INSOLVENCY Acr (V oF 1920), s. 3 (1) 





, & 33 (3) AND 's. 63 
+ 8, 37 (7) 
, 88, 37, 53, 54 








7 88.53, 54 4x aie 
«$s. 53, 590A 3. 








PREPARED OPIUM MIXED WITH WATER, POSSESSION OF ... 


PRIMA FACIE CASE BY OFFICIAL RECEIVER TO SET ASIDE TRANSFER 


PRI 


VATE Lanp. FEE FOR SHOP ... ae <a oes 


PUBLIC AND PRIVATE TRUST un eat 


PUBLIC MARKET—District Council’s power to levy fees oi shops—Shop 


on private property—Exposure of goods within half a mile of public 
market—Goods sole on private land—Rural Self-Government Act 
(Burina det lV of 1921), ss. 2 (hi (t/}, 25 (1) (a) and ic). Under 
s. 2 (h) tii) of the Burma Rural Self-Government Act a“ public 
market” means. any market belonging to a District Council, or 
constructed, repaired or maintained out of a District Fund. It 
cannot, therefore, include any land not vested in the District Council, 
or any building not belonging to or maintained by the Council. 
Consequently a District Council has no acihority to levy any fee, 
under s. 28 of the Act, from a person wh» has a shop in his own 
house built on his own land, although such properly may abut 
on a road Or street where there is a public market. Clause (cj of 
s. 28 (1) entitles the District Council to levy fees for exposing 
goods for sale on roads or streets within half a mile of a public 
market, but it applies only to temporary stalls established on a 


_ Toad or street and not toa shop on private property abutting on 


such road on street. 


JAHoo GAN v. U Po THET ae’ hale few 


PUBLIC PoLicy, CHAMPERTOUS AGREEMENTS IN INDIA ... ies 
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PUBLIC PROSECUTOR’S DUTY—Case for the Crown—False witness—No 

duty to callor lender false witness for cross-exaimination by defence 
—Witness to be produced at the trial—Choice of defence to call 
witness—Right of cross-examination by the proseculion—Immaterial 
witnesses—Commencenient of trial—Court’s finding—Wilhdrawal 
of prosecution—Criminal Procedure Code |Act V of 1898), ss. 270, 
286 (2). Per Mya Bu, J.—It is the duty of a Public Prosecutor to 
conduct the case for the Crown fairly. His object should be, not 
to obiain an unrighteous conviction; but, as representing the 
Crown, to see that justice is vindicated, and in exercising his 
discretion as to the witnesses whom he should or should not call, 
he shovld bear that in mind. Where the Public Prosecutor has 
reason to believe that a witness who was examine on behalf of 
the prosecution in the committal proceedingsis a false witness, or 
is likely to give false testimony he is not bound to call that witness 
or to tender him for cross-examination, All that thé prosecution 
is bound to dois to have the witness present at the trial so as to 
give the Court or the defence advocate, as the case may be, an 
opportunity of examininy him asa witness for the defence, When 
such a witness is examined as a witness for the defence, the 
prosecution has the right to cross-examine him. Amrita Lal v. 
Emperor, I.L.R. 42 Cal. 957 ; Queen-Epress v. Durga, \.L.R. 16 
All. 84 ; Queen-Empress v, Stanton, 1.L.R.7 All. 904; Ram Ranjan 
Roy v. Emperor, L.L.R. 42 Cal. 422— referred to. Quecn-Empressv. 
Tulla, 1.L.R. 7 All. 904 ; Ramjit Ahir v. K.E., LL.R. 2 Pat. 309— 
considered, Nga Sheimnv, King-Emperor, Cr. App. No, 865 of 1934, 
H.C. Ran.—pro tanto dissented from, itis not the duty of the 
prosecution to call witnesses who are not in a position to give 
material information in connection with the offence charged, or 
to tender such witness for cross-examination by the defence. 
Esiperor v. Ghose, 39 C.W.N.744—referred to. Per BAGULEY, J.— 
Wherea magistrate is satished that a prima facie case has been 
made out against the accused, he frames a charge and it is after 
this that the trial begins, either before the magistrate, or, if the 
‘case is committed for trial, before the Court of Session.. The 
Court is concernéd with whether the Crown has succeeded in 
proving its case against the accused. It is-not trying to determine 
the guilt or innocence of the accused ; its verdict is either “ guilty ” 
or “not guilty” The Public Prosecutor’s duty is to be fair and if 
he does not believe his case to be true, his duty is to withdraw the 
case, If he believes in his case, but he disbelieves a witness he 
should inform the Court of the existence of the witness and have 
him present in Court in case the defence wishes to call him as its 
witness, but he is under no obligation to cal] him as a Crown 
witness. Emperor v. Reed, 1.L.R. 49 Cal. 277; Nga Lu v. Kiug- 
Emperor, Cr. App. No. 1080 of 1933, H.C. Ran. ; Wga Soe v King- 
Emperor, Cr. App. No. 1711 of 1934, H.C. Ran. ; Regina v. Cassidy, 
1F. & F.79; Regina v. Woodhead, 2 C. & K. 520—referred to. 


Nea AunGc Gyt v. Kinc-EMPEROR ... see one 

** PUBLIC PURPOSES OF A CHARITABLE NATURE” ore Bae 
PURCHASE BY FATHER IN NAME OF CHILD ,,. ae Bee 
‘QUASI-PENAL STATUTE. CONSTRUCTION... we ove 
QUESTION OF LAW ‘RAISED FIRST TIME ON SECOND APPEAI ues 
‘QUESTIONS. SPEECH OR VOTE IN COUNCIL =e Pr 
‘QUICQUID PLANTATUR SOLO, SOLO CEDIT ss we. de 
RANGOON SMALL CAUSE CouRT ACT abet Act VII oF 1920}, 
ss. 31, 32 553 ais 
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RECEIVER, ALLOCATION OF RENTS COLLECTED BY sie bey 
RECEIVER'S APPLICATION SETTING ASIDE TRANSFER, INSOLVENCY .., 
RECEIVER, APPOINTMENT IN MortGaGe Suit—IJnterest in arrear— 


Criterion for appointing a receiver—Iusiufficiency of security, The 
mere fact that interest is in arrear does not necessarily entitle 
the plaintiff to have a receiver appointed in his mortgage suit. 


PAGE 
292 
748 


The criterion is whether the security is sufficient or not. If the | 


security, originally sufficient is likely to become insufficient, either 
by reason of considerable accumulation of interest or by reason of 
depreciation of the value of the property itself, the Court in its 
discretion would appoint a receiver. Ahmed Cassim Bharoocha v. 
M.L,M.R.A, Cheltyar Firm, 5 L.B.R. 135; Khoo Joo Tin v. Ma 
Sein, 1.L.R. 6 Ran. 261; Ma Joo Tean v. The Collector of Rangoon, 
LL.R, 12 Ran. 437—referred to, 


S.K.R.M. CHETTYAR v. V.E,A, CHETTYAR ae nee 


RECEIVER, APPOINTMENT OF IN MORTGAGE SUIT 


RECEIVER, APPOINTMENT oF—AMortgage suit—Appointment whenever 
just and convenient—Interest in arrear-—Value of property more 
than mortgage debt—Civil Procedure Code (Act V of 1908), O. 40, 
r.1. The Court will appoint a receiver in a mortgage suit, as in 
a suit of any other nature, when it is just and convenient to do so. 
Normally, when the interest is in arrear a receiver will be 
appointed as of course at the instance of the mortgagee. The 
fact that the property is more than sufficient to. cover the mort- 
gage debt is nota ground upon which the Court orght to refuse 
to appoint a, receiver. Aga G, Ally.Ramzan vy. Bulthazar & Son, 
Lid., 1.L.R. 14 Ran. 292 ; Ma Joo Tean v. The Collector of Rangoon, 
LL.R. 12 Ran. 437—~followed. S.KR.M. Chettyar v. VELA, 
Cheltyay, LL, 14 Ran. 16—overruled, 


S.C. VENKANNA v, MANGAMMAL ane ere 
REFUND OF COURT-FEES, COURT'S POWERS ea one oye 
MONEY PAID FOR UNLAWFUL OBJECT alle as 
REGISTRATION ACT (XVI oF 1908), ss. 17,49 ... a wes 
REGISTERED DOCUMENT, GIFT BETWEEN MAHOMEDANS ... wa 
RELATIONSHIP, HINDU MEMBERS OF A FIRM... ea ies 


REMAND FOR WRITING PROPER JUDGMENT, REFUND OF COURT-FEES ... 


REMEDY OF EQUITABLE MORTGAGEE te 

RENTS AND PROFITS OF LAND, RECEIVED AND FUTURE 
REQUISITES OF MAHOMEDAN Law oF GIFTs 

“ REQUISITE ’ Time. LIMITATION 

RES JUDICATA 

RESPONSIBILITIES OF ADVOCATES 

RESULTING TRUST aes Hs eae 

REVENUE OFFICER, MUNICIPAL AKUNWUN ACTING AS 
REVISION. . NOTICE OF APPEAL TO COMPLAINANT 

REVISION OF INCOME DULY ASSESSED eae om 
REVISION, ORDER UNDER CIVIL PROCEDURE CopDE, O. 21, r. 63 
Rice CONTRACTS, SPECULATIVE, WAGERING ... as 
RULE 1 (iv) AND RULE 11, Oprum Act i 


16. 
292,308 


308 
173 
597 
400: 
439, 485. 
313 
173 
292 
400 


. 439, 485: 


276 
94, 652 
390 
242 
160 
744 
228 
516. 
347° 
694 


GENERAL INDEX. 


RULE OF EQUITY IN INDIA, MORTGAGE SUIT ... se nee 
RULES OF THE BURMA LEGISLATIVE COUNCIL ... ae ere 


RURAL SELF-GOVERNMENT AcT (BURMA AcT IV or ie, ss, 2 (it) 
(ii), 25 (2) (a) ann (c) ase 5 ies 


SALE FOR ARREARS OF TAXES, CORPORATION'S LIABILITY o.. 


SALE oF Goops AcT (III oF 1930), ss. 19 To 24—Sale of ascertained 
quantity of paddy-- Bought aud Sold Notes—Time when property 
passes—litention of contracting parties, how ascertained. Con- 
tracts for the purchase of a specific quantity of paddy stored in 
godowns were made by Bought and Sold Notes in which the sale 
price was entered. ‘The intention of the parties as to the time 
when the property was to pass was not expressed in the contracts. 
Earnest meney and part payments of the price were made and, 
when the balance ofthe purchase price was paid, an entry of its 
receipt was made inthe Sold Notes. Held, that in the circum- 
stances of the case, the parties to the contract intended that the 
property should pass on the payment of the balance. The rules 
embodied in ss. 20 to 24 of the Sale of Goods Act (III of 1930) are 
rules for ascertaining the prima facie intention of the parties and 
must yie’d to any ccntrary intention which may be gathered from 
the circumstances of the case. The question of the intention of 
the parties must, in the absence of an express term in the contract, 
depend upon the peculiar features of each transaction. Remarks 
of Cockburn C.J. in Martineau v. Kitching, (1872) L.R. 7 Q.B..436 
it pp. 449 and 450 approved. 


Hot Kim SEING v, MAUNG Ba CHirT ... 
SANCTION OF GOVERNMENT ADVOCATE. TRUST SUIT aan 
SANGHA, TRUST IN FAVOUR OF . «a. ei ere 
SANGHIKA PROPERTY... on ive rect 
SECOND APPEAL. NEW POINT REQUIRING REMAND 


SECURITY FOR Costs—Appeliatc Court's discretion—Rule of practice— 
Fettering Court's discretion—A ppellant's poverty—Circumstances of 
cach case—Civii Procedure Code (Act V of 1968), O.41,r 10. 
Under O. 41, r. 10 of the Civil Procedure Code the Court has a 
discretion as to whether it will or wiil not make an order for 
security for costs, aud the discretion of ihe Court ought not to be 
fettered by any rule of practice. A respondent is not entitled as 
of course to an order for sec: rily for costs merely because the 
appellant may through.poverty be unable to pay the, respondent's 
costs if the appeal fails. Each case turns on its own facts and it 
is neither right nor expedient to lay down any rule that would 
have the effect of regulating the discretion of the Court as to the 
circumstances under which it should make an order for security. 
It depends upon the circumstances whether an appellant who is 
without means ought to be ordered to furnish security for the costs 
of the trial andfor of the appeal. Gulatrao v. Vinayak, 25 Bom. 
L.R. 195--followed. Birendranath v. Sultan, 1 LK. 58 Cal. 117— 
dissented from, ; 


MIRzA SAGHIRUL v, RANGOON ELECTRIC TRAMWAY & SUPPLY 
Co., Lrp. se ie 


SENTENCE, DETENTION IN BORSTAL SCHOOL... ses 
OF WHIPPING, YOUNG OFFENDER as 
SENTENCES, COMBINATION OF oa a ées 
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PAGE 
SHOP ON PRIVATE PROPERTY. FEES By DIsTRICT COUNCIL as 701 
SILENCE OF ACCUSED PERSON one ie we ene 666 
SOURCES OF INCOME ASSESSED 4ND UNASSESSED ape yak 228 
“ SPANISH PRISONER ” STORY ae es Fae Pe 597 


SPECIAL PoWER MacisTRarE—Offence under s. 376, Penal Code— 
Criminal Procedure Code (Act V of 1898), ss, 28, 30, 250— 
“Triable” by a magistrale—Power of the magistrate lo dispose 
of whole case—Jurisdiclion of magistrate to order compensation, 

’ A special power magistrate, when empowered under s. 30 of the 
Criminal Procedure Code, is able to try as a magistrate a case 
under s. 376 of the Penal Code. Section 28 of the Criminal 
Procedure Code must be read subject to the provisions of s. 30, 
and a magistrate duly empowered under s. 30 is able to dispose 
of the case himself either in favour of the complainant or the 
accused. An offence under s. 376 of the Penal Code is “ triable” 
by a special power magistrate as a magistrate within the mean- 
ing of s. 250 of the Criminal Procedure Code. Therefore he has 
jurisdiction to make an order for compensation against the 
complainant under that section. Ma E Dokv. Maung Po Tha, 
11 L.B.R. 151—overruled. Crown v. Hamir Chand, (1902) P.R. 
14; Crown v. Qadu, (1902) P.R. 26; Muhammad Hayat v. 
Bhola, (1919) P.R. 1—dissented from. Eniperor v. Chhaba, 19 
Bom L.R. 60: Harthar v. Macsud, I.L.R. 48 All. 166; 
Venkatrayar v, Vertkatrayar, 1.L.R. 45 Mad. lS i ace 


Ma SIN v, MauNnG MaunG Lay iy ee fee 378 


SPEECH OR VOTE. QUESTIONS BY MEMBERS IN LEGISLATIVE Sousa 420 
Stamp Act (II or 1899), ss. 14, 15, 35 ane ae Aa 29 
, ADMISSIBILITY OF INSTRUMENTS, VALIDITY OF CONTRACTS 29 


STANDING ORDERS OF THE BURMA LEGISLATIVE COUNCIL wt 420 


STaTe Lanns—Occupier’s right to possession and profits—Right of 
transfer—Upper Burma Land Revenue Manual, 1911, cl. 82 of the 
Directions—Inlerest of occupier, a saleable interest—Civil Proce- 
dure Cotte (Act V of 1908), s. 60. An occupier of State lands 
possesses the right of cultivating them and reaping and selling the 
crops, which gives him a disposing power over the prohts. The 
right of occupancy of State lands has a market value and the 
Government has expressly permitted the right to be transferred. 
The fact that the Government may step in and deprive the 
transferee of the benefit of his purchase does not alter the position. 
An. occupier of State lands therefore has a saleable interest in the 
property. within the meaning of s. 60 of the Civil Procedi.re Code, 
and it is attachable. Afaung Po Min v. Manng Po, (1-97-1901) 
2 U.B.R. 258; Maung Lu Soc v. Maung Shwe Zin, Civil Rev. 
No. 414 of 1933, HC. Ran.- overruled, Chandra Binode v. Ala 
Bux, 1.L.R.48 Cal. 184 ; Sonilal v, Delawar, (1914-16) 2 U.B.R. 
151—referred to, 


B. K. Hatparv. MA Pwa ME ae stele aes 619 
STREETS, PAVEMENT, ERECTIONS THEREON, ASSESSMENT eas 649 
SUBROGATION ses ve ioc 336 
SUCCESSION ACT COKE: oF 1928), 8. 236 we i ays was 146 
SUFFICIENT CAUSE, LATE FILING OF APPEAL... ine oe 155 
SUIT AGAINST RETIRED CONTRACTING TRUSTEES eee ite 336 
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SUIT BY CREDITOR TO ESTABLISH RIGHT TO ATTACH AND SELL PROPERTY— 
Avoidance of fraudulent transfer—Represenlative suit necessary— 
Civil Procedure Code (Act V of 1908), O. 21, r. 63—Omission to 

 suein prop. form not fatal—-Trial Court's function— Objection as 
to form of suit laken only on appeal—A ppellate Court cannot enter- 
tain objection nor cat remand suit—Inherent jurisdiction— 
Irregular exercise of jurisdiction—Transferce from debtor— Objec- 
lion to form of suit when to be taken Wherea suit is brought by 
acreditor under Order XX], r. 63 of the Civil Procedure Code to 
establish his right to attach and bring to sale certain property, 
and in order to succeed it is necessary to avoid a transfer of the 
property on the ground that the transfer has béen made with 
intent to defeat or delay the creditors of the transferor, the -suit 
mus? be brought as a representative suit. A.K.A.C.T.V. Chettyar 
Vv. R.MLA.RS, Firm, LL.R. 12 Ran. 666—approved. The omis- 
sion to file thé suit in a representative form is not fatal to the 
maintenance of the suit, and the trial Court can and should per- 
mit the plaintiff to take proper steps to set matters right. Butif 
no objection is taken to the form of the suit in the trial Court, 
and is only raised for the first time in the appeal, the objec- 
tion cannot be allowed inthe appellate Court, and the appellate 
Court should not remand the case to the trial Court to remedy 
the defect. Where a Court has inherent jurisdiction totrya 
particular suit but its jurisdiction is irregularly invoked, a 
litigant by his conduct may be precluded from maintaining 
in the circumstances of the case that the suii was not 
maintainable as framed. The provisions of s. 53 of the 
Transfer of Property Act are for the benefit of transferees from 
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judgment-debtors, and if such a transferee does not raise the . 


objection aS to the form of the suit in the trial Court he is pre- 
cluded from raising it in the appellate Court. Amir Khatoonv. 
Abdul Jabber, Civil 2nd App. No. 244 of 1932, H.C. Ran.— 
followed. Bimalanandan Prasad v. The United Refinerics, Ltd, 
LL.R. 11 Ran. 79; Soral Bibi v. N.S.A.R. Chettyar Firm, Civil 
2nd App. No. 344 of 1936, H.C. Ran.—referred to. Maun Tun 
Thein v. Maung Sin, L.L.R. 12 Ran. 670—pro tanto dissented from. 


ASGAR ALI v, C.V.R.M. FIRM ae cers one 
SuIT CLAIMING ‘‘ UNDER” A TRUST AND ONE CLAIMING ‘‘ ADVERSELY ” 
TO THE TRustr sa ies oe ae 


SumMaRY INQUIRY, REMOVAL OF ATTACHMENT, QUESTION OF TITLE 


SUMMARY SUIT ON NEGOTIABLE INSTRUMENT. LEAVE To DEFEND, 
LIMITATION see : eee os 


SUPERINTENDENT OF BoRSTAL SCHOOL NOT A JAIL OFFICER 


SURETY AND DEBToR—Suit by creditor—Debtor unserved with suim- 
mons-- Waiver of claim against debtor—Surety not discharged— 
Effect of waiver-—Barring of renedy against debtor—Debt not 
destroyed—Remedy of surety against debtor unimpaired—Contract 
Act (1X of 1872), ss. 134, 145. Wherethe creditor sues the debtor 
and his surety for the debt due and being unable to serve the 
debtcr with summons waives his claim against the debtor he does 
not thereby discharge the surety, and can proceed with the svit 
against the surety only. The effect of the creditor waiving his 
claim against the principal debtor isto bar the remedy by suit 
against the debtor, but it does not extinguish or destroy the debt, 
and the remedy of the surety against the debtor is not thereby 
impaired. Annadana v.- Konammal, 1.1..R. 56 Mad. 625 ; Close 
v. Close, 43 E.R. 474 ; Cragoe v. Jones, 8 Ex. 81 ; Murugappa v. 
Munuswani, 38 M.L.J. 131 ; Nathabhat v. Ranchhedlal, 1.L.R. 39 
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Bom, 52; Shaik Ali v. Mohamed, 1.L.R. 14 Bom. 267 ; Webb v. 
Hewitt, 69 E.R. 1181—referred to, Maung Pyo Tha v. Ko Min 
Pyu,1 L.B.R. 150—dissented from. 


KANAHAI MISSIR v, SUKANANAN was 594 


‘SuRETY’'s Bonp—Altachment before judgment of defendant's property 
—Removal of attachment on suvety’s undertaking—Decree in 
favour of plaintiff—Surety's liability—Appeal against decree, effect 
“ of —Reversal, of decree on appeal—Restoration.of original decree 
on further appcal—Surety’s liability not destroyed—Civil Procedure 
Code (Act Vof 1908), O. 38,7.5, Where a surety has executed a 
bond under Order 38 of the Civil Procedure Code, and the property 
of the defendant is released from attachment on the undertaking of 
the surety that he will either produce the, property before the 
Court whenever required or be liable for the amount that may 
eventually be decreed by the Court against the deféndant, the 
liability of the surety is fully incurred as soon as the decree 
is passed against the defendant. This liability is not extin- 
guished by an appeal being preferred against the decree. 
The decree of -the appellate Court may reduce the quantuir 
of the surety's liability which ina given case may be nothing. 
But if the Court of first instance passes a decree in favour of the 
plaintiff, thongh it may be setaside on appeal but is restored 
on further appeal, the surety’s liability is not destroyed, 
and his bond becomes enforceable against him. Different 
considerations arise when the suit is dismissed in the first 
instance. Shek Suleman v. Shivram, 1L.R.12 Bom, 71— 
referred to, Abdul Rahman v. Amin Sheriff, LL.R. 45 Cal. 780 ; 
D, Manackjee v. RMN, Firm, 1L.R. 5 Ran. 492; Pindi v. 
U Thaw Ma, L.L.R.9 Ran. 472—distinguished. 


C. Soon THIN v. K.S.A.V. CHETTYAR FIRM the Ae 3A1 


‘SURETY’S CAUSE OF ACTION AGAINST DEBTOR—WNo paynient by surety 
lo creditor—Exccution of bond for payment at fulure date by surely 
—Right of action by surety against debtor—Contract Act (1X of 
1827), s. 1445—Averment of payment by surety in plaint— Evidence 
of payment to be made in fulure on a bond—Illegal exercise of 

. jurisdiction——Revision, A person stood surety to the landlord for 
the payment of rent by the tenant of a piece of paddy land. The 
landlord demanded payment of the balance rent due by the 
tenant from the surety who thereupon executed a bond in favour 
of the landlord for payment at a future date. Without any pay- 
ment to the creditor the surety sued the tenant for the sum due 
under the bond. Held, that the suit was premature and the surety 
had no right of action against the ‘enant unless he had actually 
made payment of money or moneys worth to the landlord. 
Maxwell v. Jameson, 2B, Ald. 51; P.N. Ayyarv. M, Pillai, LL.R. 
26 Mad. 322; Taylor v, Higgins, 3 East 169—referred to. 
Sripatrao v. Shankarrao, 32 Bom. L.R. 207—dissented from. 
In accepting a case by a surety against the debtor on an allegation 
made in evidence that payment was to be made under a bond at 
some future time but had not yet been made, when the plaint 
averred that payment had already been made by the surety to the 
creditor, and in thus decreeing the suit on a case not to be found 
in the pleadings a Court acts illegally in the exercise of its jurisdic- 
tion and revision under such circumstances lies to the High 


Court. 
MuTUSWAMY vw. KONAR aoe aes ane 511 
SURETY’S LIABILITY ON BOND a a ae ee ~=—«190 


REMEDY AGAINST DEBTOR - cae ey eas 594 





GENERAL INDEX, Ixxix 








PAGE 
SURETY’S SIGNATURE ON PROMISSORY NOTE... oss ase 29 
Time “ REQUISITE.” LIMITATION eee on ae 276 
TITLE, QUESTION OF, SUMMARY INQUIRY fees nee vee 516 
TRANSFER BY INSOLVENT, ONUS OF PROOF ss es - 103, 109 
TRANSFER OF PROPERTY ACT {IV oF 1882), ss. 3, 4,54 ... me 400 
‘TRANSFER OF PROPERTY Act (IV oF 1882 anb XX oF 1929), ss. 8, 58, 96 292 

, 8.53 81 
» 8.55 (1) (g) 766 
= » 8. 58 tg)... 685 
, $s. 58 {f), 96 §22 
—,'ss. 60, SI 198 
5 Se AO ae 86 
———, 5.73 .. 160 

2 =——, ss, 74, 78, 

101 AnD 92 495 
-, Ss, 123, 129, 439 485 
“ TRIABLE " BY A MAGISTRATE ns ee ae wes 378 
TRUST FOR BENEFIT OF POOR MEMBERS OF SETTLOR’s FAMILY ‘ee 575 
TRUST IN FAVOUR OF SANGHAS sae ate «se, aes 566 
TRUSTEES AND EXECUTORS, CONTRACTS BY... ona ae 336 
ULTRA ViRES RULE. RANGOON SMALL CAUSE CourT RULE 101 sie 728 
UpreR Burma Lanp REVENUE MANUAL, 1911, cL. 82 oF DIRECTIONS 619 
VALUE OF MORTGAGE PROPERTY. RECEIVER ... oe wee 292, 308 
“ VALUE NOT EXCEEDING FIFTEEN THOUSAND RUPEES” .., aes 280 


WaGER --Rice contracts--Forward contract for sale of rice--~Fall of 
market price—Contract by ouyer for rescle of same quantity of 
rice to seller before delivery date—Absence of milling notices— 
“ Difference bill "— Ammni samni” transactions—Speculative 
contracts—Gamble in differences—Contract Act (IX of 1872), s. 30. 
Contracts for the purchase and sale of goods may be highly 
speculative in character, but that is insufficient in itself to render 
them void as wagering contracts, To producethat result there 
must be proof that the contracts were entered into upon the terms 
that performance of the contracts should not be demanded, but the 
differences only should become payable. Sukdevdoss v, Govin- 
doss & Co., 55 1.A. 32 ; Universai Stock Exchange, Ltd. v. Stra- 
chan, {1896) Ap. Ca. 166—referred to. By aset of bought and sold 
notes dated the 24th day of September 1934 the plaintiffs agreed 
to sell to the defendants 5,000 bags of Kanaungtoe small mills 
special rice, at Rs. 228 per 100 baskets of 75 lbs. each, delivery 
ex hopper during the month of November 1934. No milling notices 
were ever issued and by October 23rd, when the market price had 
fallen, the parties enteredinto a new contract by which-the same 
number and description of bags of rice were sold back to the 
plaintiffs by the defendants at the price of Rs. 213, 7.¢. at a price 
of Rs. 15 per 100 baskets less than that at which the defendants 
originally bought them, The plaintiffs demanded Rs, 2,250 from 
the defendants as damages, and sent them an invoice for thesum, 
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calling it a “difference bill’? The defendants pleaded wager and 
contended infer alia that the existence and form of the two con- 
trdcts between the parties,- known in the rice market as ami 
samni tr ansactions, was strong evidence that the whole transac- 
tion was a gamble in differences. Held, that having regard to the’ 
true meaning of the two contracts and the evidence the defendants 
failed to establish their plea of wager, and the Gescription of the 


invoice as a difference bill did not of itself mean that the transac- ° 


tion was one of gambling-upon differences. Pe* Mya Bu, J.— 
Ifthe sale and the resale of the commodity took place simul- 
taneously, it would mean that the parties did not intend to deal with 
_the actual stock, but only to deal in differences. But where a 
contract of sale is entered into, and subsequently either party finds 
it disadvantageous to fulfil the contract, and they mutual'y agree 
to enter into a contract of resale resulting in the liquidation of the 
damages, then such two transactions are not fer se evidence of the 
parties’ intention to wager. 


. 
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+ 
WAIVER OF CLAIM AGAINST DEBTOR, SURETY’s LIABILITY ave 
WarrR, EASEMENT  ... uae oe ose ove 


WHIPPING AND IMPRISONMENT— Combination of scnlences—Maximum 
sentence of seven years wprisonment—-Whipping in addition— 
Magistrate's powers— Offence of grievous hurt-- Criminal Procedure 
Code (Act V of 1898), ss. 30, 32 (2),34—Whipping (Burma Amend- 
ment) Act, 1927 (Act VIII of 1927),s.3. A magistrate specially 
empowered under s. 30 of the Code of Criminal Procedure can 
pass a sentence of whipping in addition to the maximum sentence 
of seven years’ imprisonment for the same offence, which he is 
competent to inflict under s. 34 of the Code. Under s. 32 (2) of 
the Code a magistrate may pass any lawful sentence, combining 
any of the sentences which he is authorized by law to pass. A 
person who commits an offence under s. 326 of the Indian Penal 
Code may therefere be scntenced by a magistrate duly empowered 
to a term of imprisonment not exceeding seven years and in 
addition to a sentence of whipping. 


NGA KYAN v, KING-EMPEROR ove cone vee 


WHIPPING (BURMA AMENDMENT) Act, 1927 (Acr VIIT oF 1927), 8.3... 


WHIPPING SENTENCE, YOUNG OFFENDER, WHERE CARRIED OUT ... 
WILFUL DISOBEDIENCE, INJURY TO WORKMAN a stale 


WitL—Probate obtained without issue. of citations to persons entitled— 
Revocation of probate—Genuineness of will disputed—Burden of 
proof on person propounding the will—Averment of will being a 
forgery—Onus of proof—Succession Act (XXXIX of 1925), s, 236. 
Where probate of a will has been granted without citing parties to 
whom notice ought to have been given, and one of such persons 
applies to the Court to have the probate revoked on that ground 
the probate will be revoked. The burden of proving the genuine- 
ness of the will lies upon the person who propounds the will. The 
onus is not on a person entitled to be cited to prove that the will 


was a forgery. Ramanandi Kuer v Kalawati Kuer, 55 1A, 18— - 


followed, 
A.B. NEOGI v. B. B. NEoG1 oes one a 
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Wives’ SHARE JOINTLY. IN LETTETPWA ‘PROPERTY ee Cok a ee 
WorwwEN’s: COMPENSATION’ Act {VI ‘OF 1933), S32 if () i, Scu, Il; 


GL. .22—Person. employed in training, keeping or working : of 
“-elethants. ‘or. wild atimals.a workman—Person employed as: 
messenger—Fatal -accident whilst employed as messenger—Claim' 
to compensation—Diefgrence between English and Indian statutes— 
. Statute, quasi-penal-<Strict construction. A person employed ‘in 
. the training, : “keeping ° or working of elephants is a seid bal 


Within the meaning of s. 2 (1) (n). of the Workmen’s Compensation « 


. Act, but when ona particular day such a person is employed by, 
‘his’ employers: as a messenger to carry a letter to a membér of the’ 
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4D 
697 


‘staff and meéts with a fatal accident during such employment*he © 


is nota workman. within Schedule II of the Act and consequently 
his dependents cannot claim compensation in respect of the fatal 
injury. Parsu -Dhondi v. The Trustees of the Port of Bombay, 
LLR. ‘54 Bom. 114—referrcd to, Whilst the English statute 


- applies to all workmen, the Indian statute.only 





applies to certain ~ 


- defined classes ‘of workmen and casts a duty upon the Court of © 


defining those classes with precision. The Workmen’s Compen- 
sation Act is a quasi-penal. statute and has to be .construed, not 


with sympathetic leniency, but ‘strictly. In the matter of Maung * 


’ Ryan, deceased; 1.L.R. 9 Ram. 46; Ralli Bros. v Perumal, LL.R. 
. 52 Mad. 747 —referred to. 


THE: BOMBAY BURMA TRADING CORPORATION, Lrp,.v. MA E 
-  NYUN- ae ae : 


WoRKMEN’s COMPENSATION Acr (VIJi or 1923 anp XV oF i, 
s. 3—Wilful disobedience*of order— Employer’s liability—Injury 
caused through duties arrogated by the workman, Under s. 3 (a) (1) 
of the Workmen's Compensation Act where the death of a work- 
man is due to his wilful disobedience of an order given to him in 
connection with work that the workman has been employed to 
perform, the wilful disobedience of the workman will not deprive 
his dependents from recovering compensation from his employer, 
But the employer is not liable for injuries caused throngh the 
workman arrogating to himself duties which he was neither 

engaged, nor entitled to, perform. Barnes v. Nunnery Colliery 
Go. (1912) A.C..44; Wilsons & Clyde Coal Co. v. M’Ferrin, (1926) 


AC. 377-—referred to. As; Workman was “employed by the. 


appellants as a.cooly whose'.duty. it was to assist and attend upon 
the driver of an elephant belonging to the appellants. On one 
occasion the elephant, which was of uncertain temper, was 
shackled and. Jet loose to graze in the jungle. The driver being 
ill the workmaii-and two other coolies were sent out to find him. 
They weré expressly ordered not to attempt-to catch the. animal, 
much less to unshackle andxzide him. The workman and his 


companions found the elephant, but instead of returning and - 


reporting the: elephant’s whefeabouts and’ in disobedience of the 
express order given to him the: workman appreached the elephant, 
unshackled. and rode upon him. A few moments later. the 
‘elephant threw him down, and.killed him with his tusks. ‘The 
respoudent: as a defendant ‘claimed compensation. Held, dis- 
‘allowing the Claim, that the workman met his death by an 


‘753 


accident caused through doing an act which he was not employed. ~ 


to do,-and-that the injury which caused his death was not due to 
an accident “arising out of and in.the course of his employment.” 


: BomBAY -BuRMA. “TRADING © sa een X ‘Ltd. v. U-Po'. 


HLAING: 4... Res se 


4 
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: 7 : raGE 
WOUND RESULTING IN DEATH, ‘NO TREATMENT ae we «=> 643 


WRONGFUL POSSESSION OF LAND—Owzer kept out of possession by 
Criniinal Court's order or intervéntion—Claim fer damages— 
Bona fides of defendant—Immunity from liability—Claim for 
mesne profits—Claim for loss of profits—Natural and porbable 
consequence of wrongful act, -The defendant-appellant. who was 
the plaintiff-respondent’s tenant gave notice that he, was giving 
up the land at an early date. The. plaintiff leased the land to 
another tenant, but when the tenant went to” take- possession 
the defendant resisted him, and the plaintiff thereupon applied 
to the magistrate under s. ‘45 of the Criminal Procedure Code. 
The magistrate ‘directed that both parties should leave the land 
until one:or-the other of them should establish his right to the 
Jand in a civil suit.. The plaintiff succeeded in establishing his" 
claim, and now: filed a suit for. damages against the defendant 
for being kept out.of the land for a whole year. The defendant 
contended ° ‘that’ it was the magistrate’s order that kept the 
plaintiff out of possession ;:that for his action the defendant 
was not responsible, and that the plaintiff was not entitled to 
imesne profits as the “Civil Court's decision in favour of the 
plaintiff was passed too late.for him to start cultivating the land 
for the year. Held, that ordinarily where a person is kept out 
of possession of his land by the intervention or order of a | 
Criminal ‘Court he cannot claim meésne profits or damages from .°-” 
the person at whose instance or on account of whose action © 
the criminal law was set in motion. But the basis of such 
immunity is that the defendant has acted bona fide.- Where, 
as in this case, ihe defendant has acted mala fide, and the 
plaintiff's claim was not for mesne profits but for damages, he 
was entitled 6 them.. The loss of the year’s profit was the natural 
and probable consequence of the defendant’s wrongful retention 
of the plaintiff's land. Kali Charan Sinha v. Ashutosh Sinha, 
25 CLJ. 140; Lock v. Ashton, 12 Q.B. 871; Rani Mina Kumari 
. Bibi v. Chakraverty, 14 C.W.N. 96—referred ‘to. : 


S, ALAGU PILLAY ¥. A. M. PILLAY: ams aes ve 368 


YouNG OFFENDER—Sentence of detention in Training School not one - 
of imprisonment—Borstal institution not a jail—Order of detention 
for one offence and sentence of whipping for another offence al same | 
trial—Sentence.of ‘whipping where to be carr ted oul—Superinten- 
dent o 
tion—lnuquiry as to age—Court’s duty to guide schont authorities— 
Preventioz.of Crime (Young Offenders) Act (Burma Act HUI of 1930), 

ss. 24, 25, 30—Criminal Procedure Code (Act V of 1898), ss. 390, 391, 
Where a- youthful offender is sentenced to detention in a training 
school he is not sentenced toimprisonment and a Borstal institu- 
tion is not a Jail. So where such an offender, for an offence, is 
ordered to be detained in a training school and, for another offence 
tried at the same trial, is sentenced to whipping, the magistrate 
must act.under the provisions of s. 390. of the Criminal Procedure 
Code, and“either order the whipping to be inflicted in his own 
presence, or direct that it shall be inflicted at some convenient jail - 
in the presence of the officer in charge of the jail. The Superin- 
tendent of the school:is not an officer-in charge of a jail and can- 
not carry out the sentence of whipping. The question whether a 
Borstal institution is a prison discussed but not decided. ‘In order- 
ing detention in a senior training school the magistrate must. 
specify the period for which the offender shall be detained. The 
periodis required by law to be not less than two years, but on the 
other hand the offender can only be-detained up to his 19th birth- 
day. Therefore it is the duty of the Court to inquire into and fix - 
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the age of the offender, and his order should be accompanied by 

a reference’ to’ the date ‘upon-which the 19th birthday occurs for 

the correct guidance of the school authorities. King-Emperor v. 
Nga Bala, 1,L.R. 14 Ran. 327—followed... . wi 
KING-EMPEROR v. ISMAIL. ae Rae we —« 625, 
YOUNG OFFENDERS un ees diva - 119,143, 327 
—~——, APPEAr, FRoM ORDERS AGAINST... se 





i 
| 
H 
i 
i 
| 
i 
i 
: 
i 
i 
| 
i 
i 
| 
| 
i 
| 
i 
i 
i 
I 
| 
| 
| 
i 
{ 
i 
| 
t 
H 
| 
| 
| 


G.B.P.C,0.—No. 8, H.G.R ,—30-4-37-—2,500 -II!, 





THE INDIAN LAW REPORTS 


Rangoon Series. 


PRIVY COUNCIL. 
HOE KIM SEING 


Vv, 


MAUNG BA CHIT. 


{On nope from the High Court at Reneoan:) 


Sale of Goods Act (III ‘of #1930), ss. 19 to 24—Sale of ascertained quantity of 
paddy—Boright and Sold Notes—Time wher ashe passes—Intention of 
contracting parties, how ascertained. 

Contracts for the putchase of a specific quantity of paddy stored in godowns 
were made by Bought and Sold Notes in which the sale price was entered, 
The intention of the parties as to the time when the property was to pass 
was not expressed in the contracts. - Earnest money and part payments of the 
‘price were made and, when the balance of the purchase price was paid, an 
‘entry of its receipt. was made in the Sold Notes. 

Held, that in -the citcumstances of the case, the parties to the contract 
intended that the property should pass on the payment of the balance. 

The rules embodied in ss. 20 to 24 of the Sale of Goods Act (III of 1930) 
are rules for ascertaining the prima facie intention of the parties and must 
yield to- any contrary intention which may be gathered from the circum- 
stances of the case. The question of the intention of the parties must, in 
the absence of an express term in the contract, depend upon the’ peculiar 
features of each transaction. 

Remarks of Cockburn C.J. in Pais v. Kitching, (1872) L.R. 7.Q.B. 436 
at pp. 449 and 450 approved. 

judgment of the High Court reversed. 


Appeal (No. 76 of 1934) from a decree of the 
High Court (June 21, 1933) reversing a decree of the 
District Court of Pegu (September 29, 1930). 

Contracts were made for the purchase of paddy 
by Bought and Sold Notes, counter-parts of each 
other. The material terms of the notes were as 
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follows, the sale of a second lot of 7,000 baskets of 
paddy being on similar terms to the sale of the first 
lot of 21,000 baskets : 


“ DEED oF SALE OF Pappy. 


' Sale of paddy (lying) in the granary is made ‘at Peinzalok 
Town and the terms are as follows : % 
On the 24th* April, 1930, the whole contents about 21,000 
baskets in total of kauknge paddy from 3 rooms in U Maung 
Gyi’s granary belonging to U. Po Thin are sold at the rate of 
Rs. 160 per hundred baskets of paddy. (Baskets and methods of 
measurement described.) As regards the date for taking delivery 
of paddy, if the. paddy is taken within one month from the date 


‘of the execution of the deed, it shall be taken on payment of 


money. The buyer shall pay the money fully in respect of the 
remaining paddy which has been left in the granary. (The seller 
undertakes the paddy shall be uniform etc.) The buyer Mg. Ba 
Thein (in plural) makes the purchase on payment of Rs. 2,100 
as earnest money. If the buyer makes any default as mentioned 
in-the above deed, he loses the earnestmoney . . . The sale 
is made with the consent’ of both the parties and the deed ‘is 
signed herein-below.” 


Part payments were made and endorsed on the 
Sold Notes. On July 5, 1930, the balance due to 
complete the purchase price was made and endorsed 
on the Sold Notes. 

The circumstances attending the transaction are 
stated in the judgment of the Judicial Committee. ° - 

The District Judge held that the property passed 
on payment of the balance on July 5. The High 
Court dissented from that view and held, applying 
s. 22 of the Sale of Goods Act that the property would. 
not pass till the paddy was measured. 


May 13, 14. DeGruyther K.C. and Pennell for the 
appellant. The case falls to be decided under the 
Sale of Goods Act which came into force on July 1, 


1930. Under that Act, the time when the property 
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in’ the goods passes depends on the intention of the 


parties. When the intention is not expressed, it 


must be ascertained from the conduct of the parties 
and the circumstances of the case. The rule does 
not differ from the English rule as. laid down by 
Cockburn C.J. in Martineau vy. Kitching (1). The 
rules in ss. 20,to 24 of the Act are merely rules. for 
ascertaining the intention. They are not exhaustive 
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and when an intention contrary to any of these rules 


is clearly ascertained, it will prevail over the rule. . 


Here it was clearly the intention of the parties that 
the: property was to pass on payment of the agreed 


price. The balance due on July 5 was ascertained, - 


not from measurement of the paddy, but from the 
price fixed in the contracts. 


Leach for the respondent. -The Bought and Sold 
Notes speak of taking delivery of the paddy. This 
suggests that something remained to be done. Po 
Ni was heavily involved and any transfer by him to 
the appellant would be a fraudulent preference under 
s. 54 of the Provincial Insolvency Act (V of 1920). 
That question was raised in the High Court, but the 
High Court would not allow it to be taken. - 


[Lorp ATKIN: The payments to the vendors had 


been made with funds furnished by the appellant and, ’ 


in completing the sale, he was merely protecting 
his own interests. There was nothing fraudulent 
about it. ] 


Leach: When Po .Thin made over the Bought 
“Note, he got from the appellant’s agent a receipt 
stating that delivery must be taken within 25 days 
-and that if the paddy were burnt after that he would 


(1) (1872) L.R. 7 Q.B. 436, 449. 
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not be responsible. That shows he was. to be 
‘regarded as the owner till delivery. 


[orp ATKIN : He was custodian of the paddy for 


‘he purchaser and was merely limiting his lability, 


The ownership had passed. ] 
July dl. “The judgment of their Lordships was 


delivered by 


Str SHapDI Lat: This appeal from a judgment of 
the High Court of Judicature at Rangoon raises the 
question whether the property in certain paddy belong- 
ing to one Maung Po Ni had passed to the appellant, 
Hoe Kim Seing, before the date on which the estate 
of the former vested in the Official Receiver who was. 
appointed by the Court adjudging him an insolvent. 

The circumstances, which have led to the dispute, 
may be briefly stated. Maung Po Ni (hereinafter 
called Po Ni) was a cultivator of paddy in Burma 
and‘ also dealt in the purchase and sale of that 
commodity. He made his purchases with borrowed 
capital, and in 1950 he was indebted to several 
persons, including the appellant who was a merchant 
doing business on a large scale in the purchase of 
paddy. He had advanced about two lakhs of rupees 
to Po Ni for the purchase of paddy, which was to 


“be delivered by the debtor to the creditor in satis- 


faction of the debt. 

It appears that Po Ni was unable to discharge 
his liabilities, and, accordingly, on July 22, 1930, he 
presented to the Court of the District Judge at Pegu 
a petition to be adjudged an insolvent. On Augist 
16, 1930, the Court made an order of adjudication, 
and appointed the respondent Maung Ba Chit to be 
the receiver of the insolvent’s estate. This order 
took effect from July 22, 1930, the date of the 
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presentation of the petition; and it is clear that the §& 
whole of the ‘property, which belonged to the eg ae 
insolvent at that date, vested in the Official Receiver. seine” 

Now, it may be stated at the outset, that this savne Ba 
appeal is not concerned with the insolvent’s paddy ©? 
which was stored at Nyaunglebin in the Pegu 
district, and that the dispute between the parties: is 
now confined to the paddy which was: stored at 
another place called Peinzalok situated in the same 
district. That paddy consisted of 28,000 baskets, and 
it is common ground ‘that 21,000 baskets thereof 
were stored in a granary having three compartments, 
each containing 7,000 baskets, and that the remaining 
7,000 baskets were stored in another go-down. The 
paddy stored in the granary of three compartments 
was originally the property of one Po Thin, who, on 
April 24, 1930, entered into a contract with Po Ni 
for iis sale. On that date the seller executed in 
favour of the buyer a document called ‘Sold Note” 
and the latter executed a corresponding - document 
called “ Bought Note’’. These notes recorded the 
sale of the paddy to Po Ni at the price of Rs. 160 
for 100 baskets, and the receipt by the seller of 
Rs. 2,100 as earnest money. The parties are agreed 
that the seller subsequently got, in part payment of 
the price, Rs. 12,000 on May 24, Rs. 2,000 on June 
15 and Rs. 9,000 on June 22. After making these 
payments, the purchaser was liable to pay only Rs. 8,500, 
which represented the balance of the price for 21,000 
baskets of paddy. 

. The second lot of paddy measuring es 7,000 
baskets belonged to one Hubba, and he sold it to 
Po Ni on April 25, 1930, at the same rate, viz.: at 
Rs: 160 for 100 baskets. The notes exchanged 
between the parties contained similar terms, except 
that the seller received on that date Rs. 600 as 
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earnest money. There is ample evidence, and indeed 
it is not disputed, that the buyer paid to the seller 
also another sum, Rs. 100, on that very date, and 
Rs, 6,000 on May 21, 1930. The balance of the 
price to be paid by him was, therefore, reduced to’ 
Rs. 4,500. Of this lot of paddy, 1,164 and 720 
baskets were received by him on May 26 and May. 
27, 1930, respectively, and consigned by him to the 
appellant at Rangoon. The paddy which then 
remained in the go-down was about 5,116 baskets. 

This was the state of things on July 5, 1930, 
when the appellant, Hoe Kim Seing, learned at Pegu 
that the creditors of Po Ni had attached the paddy 
which was stored at Nyaunglebin. The appellant, 
who had to recover from him a large sum of money, 
was naturally anxious to obtain immediate possession 
of the paddy stored at Peinzalok, which his debtor 
had purchased, either at his instance, or with the 
money advanced by him. Accordingly, he forthwith 
sent his agent, Bun Kyan, with Rs. 15,000 to Peinzalok, 


and instructed him to pay the balance of the price ' 


due to Po Thin and Hubba, in order to take delivery 
of the goods sold by them. On the afternoon of 
that day, Bun Kyan accompanied by Po Ni arrived 
at Peinzalok, and paid Rs. 8,500, the balance of the 
price, and Rs. 300, interest on that sum to Po Thin, 
and Rs. 4,500 to Hubba; and thereby satisfied in 
full the claims of both the vendors. The receipt of 
the money was duly endorsed by each vendor on 
his “ Sold Note”. 

It was not until after July 5, 1930, that part-of 
the paddy stored at Peinzalok was attached at the 
instance of certain other creditors of Po Ni, who 
had sued him for the recovery of the debts due to 
them. It appears that on July 6, 10,000 baskets 
out of the paddy, which originally belonged to Po 
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Thin, were attached ; and that two days later. some 
paddy out of each lot was attached. 

This, in brief, is the history of the paddy which 
is the subject of controversy between the parties, 
and the question is whether the property in the 
goods had passed to the appellant on July 5. The 
District Judge answered the question in the affirmative, 
but the High Court dissented from that view and held 
that the property would not pass from the seller to the 
buyer “ unless, and except in so far as, the measure- 
ment of the paddy ” was effected before the attachment. 


“Now, the rule for determining the time when the - 


property in the goods passes to the buyer is contained 
in s. 19 of the Indian Sale of Goods Act (III of 
1930). That section provides that in the case of a 
contract for the sale of specific or ascertained goods 
the. property in them is transferred to the buyer at 
such time as the parties to the contract intend it to 
be transferred. It is, therefore, clear that the intention 
of the parties is the decisive factor in determining 
the issue; and, if that intention is expressed in the 
contract itself, no difficulty arises. But. where the 
contract contains no such express provision, the 
intention has to be gathered from the conduct of 
the parties and the circumstances of the case. 

The rules for ascertaining the intention are 
embodied in ss. 20 to 24 of the Act, and one of 
‘these rules is to the effect that where there is a 


contract for the sale of specific goods in a deliverable. 


state, but the seller is bound to weigh, measure, test 
or, do some other act or thing with reference to the 
goods for the purpose of ascertaining the price, the 
property does not pass until such act or thing is 
done and the buver has notice thereof ; wide, s. 22 
of the Act. It is this rule which hds been invoked 
by the learned Judges of the High Court for deciding 
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that the appellant should be held to be the owner 
of only the paddy which had been measured before 
the atiachment. 

The contracts in the present case were admittedly 
for the sale of specific goods which were in a 
deliverable «state, but their Lordships after perusing 
the documents containing the terms of the contracts 
are unable to find any express intention of the parties 
as to the time when the property was to pass to the 
buyer. The documents, not only are couched in 
inelegant and ambiguous language, but appear to be 
unintelligible in important particulars. There is, 
however, nothing to indicate that the goods were to 
be measured for the purpose of ascertaining their 
price, or that the measurement, if any, was to be 
done by the sellers. It is true that the price of the 
paddy was fixed at the rate of Rs. 160 for 100 baskets, 
but the quantity of the paddy in each lot was 
declared in the notes exchanged between the parties 
to the contract, and it required only a simple 
calculation to determine the total price to be paid 
for each lot. Indeed, the parties understood that it 
was the price for the quantity mentioned in the 
relevant note which was to be paid by the buyer to 
the seller; and it appears that,.on July 5, 1930, 
when the balance of the price thus calculated was 
paid in each case, the seller parted with the goods 
without retaining any lien upon them. The measure- 
ment, if any, was to be made by the buyer in order 
to satisfy himself that he had got the quantity he 
had bargained for, and that the price paid by him 
was really due to each of the. sellers. Such 
measurement did not affect the transfer of the 
property in the goods. : 

Moreover, the rule relied upon by the High 
Court, being only a rule for ascertaining prima 


VoL. XIV] RANGOON SERIES... © . 


facie the intention of the parties must yield to any ies 
conirary intention which may be gathered from the Pa 
. ;, Ss OE KIM 
circumstances of the case. The question in each seve 


case is what was the real intention of the parties, yyaunc Ba 
and that intention must, in the absence of an CHT. 
express term in the contract, depend upon the 
peculiar features of each transaction. As observed 

by Cockburn C.J. in Martineau v. Kitching (1): 


“There is nothing to prevent a man from passing the 
property in the thing which he proposes to sell and the buyer 
proposes to buy, although the price may remain to be ascertained 
afterwards. We are dealing with the case of a specific chattel. 
I agree to sell toa mana specific thing—say, a stack of hay, ora 
stack of corn ? J agree to sell him that specific thing, and he 
agrees to buy it; the price undoubtedly remains an element of- 
the contract, but we agree, instead of fixing upecn a precise sum, 
that the sum shall be ascertained by a subsequent measurement. 
What is there to prevent the parties from agreeing that the 
property shall pass from one to the other, although the price is 
afterwards to be ascertained by measurement ? I take it that is 
the broad substantial distinction. If, with a view to the appro- 
priation of the thing, the measurement is to be made as well.as 
the price ascertained, the passing of the property being a question 
of intention between the parties, it did not pass because the 
parties did not intend it to pass. But if you can gather from the 
whole circumstances of the transaction that they intended that the 
property ‘should pass, and the price should afterwards be ascer- 
tained, what is there in principle, what is there in common sense 
or practical convenience which should prevent that intention from 
having effect 2”. 

Now, the circumstances of the present case 
make it clear that the parties to the contract 
intended that the appellant should. become the 
owner of the: goods on payment of the balance of 
the price. The major portion of the price in 
respect of each lot of, the paddy had already been 
paid by Po Ni, and there is ample evidence to 
i SW ER? QB. 436,449, 450, 
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show that all the persons interested in the paddy, 
viz.: Po Thin, Hubba and Po Ni, met on the ~ 
afternoon of July 5, 1930, in order to . transfer 
the goods to the appellant who had advanced a 
large sum of money for their purchase. The price 
still due to each of the sellers was then calculated 
and promptly paid by the appellant’s agent so that 
the property in the goods should pass to Po Ni 


- and from him to the appellant. Nothing remained 


to be done by the sellers to complete the transfer 
of the ownership to the appellant; and it can 
hardly be suggested that he made the payment on 
that date to benefit the other creditors of Po Ni 
by facilitating the seizure of the goods in satisfaction 
of their claims. The suggestion is too fantastic to 
deserve any serious consideration. 

Their Lordships are satisfied that the appelldnt. 
paid the money on July 5, 1930, to discharge 
the claims of the sellers for the balance of the 
price, and to acquire the property in the goods. 


‘It is obvious that the intention of the parties was 


that he should become the owner of the paddy 
as soon as he had made the payment. The passing 
of the property did not, therefore, depend upon 
the measurement; arid neither the attachments nor 
the order of adjudication could adversely affect 
the title which had vested in him. 

In the result the appeal should ‘be allowed, 
the judgment of the High Court set aside, and 
that of the trial Judge restored. The Official Receiver 
must pay the costs incurred by the appellant here 
as well as in India. Their Lordships will humbly 
advise His Majesty accordingly. 


Solicitor for appellant: J. E. Lambert. 


Solicitors for respondent : Cutler, Allingham & Ford. 
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APPELLATE CIVIL. 
“Before Sir Arthur Page, Kt, Chic} Justice, and Mr, Justice Mya Bu. 
CHINNAYA v. U KHA.* 


Evidence, appreciation of—Conflict of evidence—Credibility of witnesses— Duty 
‘of a Court of Appeal—Advantages of the trial Court—Inlerference by the 
appellate Court. 
Where there is a-conflict of oral evidence, and the issue in the case depends 
upon the credibility of the witnesses a Court of Appeal ought to bear in mind 


that it does not see or rehear the witnesses. It only reads the evidence and . 


rehears counsel. When a Judge who hears and sees witnesses draws a 
conclusion or inference with regard to what is the weight tobe attached to their 
evidence his judgment is entilled to great respect. The appellate Court will 
not interfere with such a decision unless .il comes to the conclusion that the 


trial Court was plainly wrong. 
Powell v. Streatham Manor Nursing Home, (1935) A.C, 243—jollowed, 


_ Robertson for the appellant. 
Po Aye for the respondent. 


PaGE, C.J.—This case turns <entirely upon the 
credibility of the witnesses who were called on the one 
side and on the other. If the plaintiff and bis 
witnesses were to be believed there is no doubt that 
the decision at which the learned trial Judge arrived 


was correct. The sole issue in the case was whether. 


certain jewellery, valued at one time at Rs. 8,000, had 
been sold for Rs. 4,000 to the plaintiff or had been 
pledged with him for a loan of a like amount. The 
onus was on the plaintiff of proving that the jewellery 
was ‘pledged with him. Mr. Robertson, on behalf of 
the defendant, has contended that the evidence of the 
plaintiff and his witnesses ought not to be believed 
because the probabilities of the case are against the 
plaintiff's story. He pointed out that the plaintiff was 











* Civil First Appeal No, 37 of 1935 froin the judgment of this Court on the 
Original Side in Civil Regular Suit No. 562 of 1934. 
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a money lender and that no record of any sort was 
produced in support of his case, no entry in his 
books,—for he kept none,—no memoranda of the 
payment of interest on two occasions, and no 
promissory note by way of collateral security executed 
in his favour. 

On the other hand the defendant stated that his 
wife Ma Habi had gone to Rangoon to sell her jewellery 
in order to repay a loan which they had taken from a 
Chettyar in Bassein, and that she came back with the 
money which was the proceeds of the sale of the 
jewellery to the plaintiff. The evidence of witnesses 
tendered for the purpose of proving certain statements 
by Ma Habi to the effect that she had sold--the 


jewellery in Rangoon was disallowed by the learned 


trial Judge, upon the ground that such statements. by 
Ma Habi would not be admissible under section 32 
Ke the Evidence Act as statements against the pecuniary 

r proprietary interest of Ma Habi. In my opinion 
Pe evidence was rightly rejected. In Doe v. 
Robson (1) Bayley J. observed : 


“Tt has long been an established principle of evidence, that 
if a party, who has knowledge of the fact, make an entry of it, 
whereby he charges himself, or discharges another upon whom 
he would otherwise -have a claim, such entry is admissible in 
evidence of the fact, because it is against his own interest.” 


The same principle would apply to a statement made 
to a witness who is cited to prove the statement under 
section 32 (3) of the Evidence Act. At the hearing, in. 
the course of his argument, the learned advocate for 
the appellant withdrew his objection that evidence of 
this. statement was wrongly - disallowed. The 
defendant, therefore, had to rely solely upon his own 
testimony, which was to the effect that the transaction 


(J) 15 East 32. 
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was carried out by his wife Ma Habi, and that he 
himself knew nothing about it as he did not go to 
Rangoon. Thus, as between the two parties, there was 
a direct conflict in evidence. — : vi 

Now, this Court is not a trial Court, and in Powell 
and wife and Streatham Manor Nursing Home (1) the 
duty of a Court of Appeal where there is a conflict 
of oral evidence and the issue in the case depends 
upon the credibility of the witnesses is re-stated. At 
page 249 Viscount Sankey L.C. observed : 


. “ What then should be the attitude of the Court of Appeal 
towards the judgment arrived at in the Court below under such 
circumstances as the present? It is perfectly true that an appeal 
is by way of rehearing, but it must not be forgotten that the 
Court of Appeal does not rehear the witnesses. It only reads the 
evidence and rehears the counsel. Neither is it a reseeing Court. 
* * * There the onus is upon the appellant to satisfy the 
Court that his appeal should be allowed. There have been a very 
large number of cases in which the law on this subject has been 
canvassed and laid down. There is a difference between the 
manner in which the Court of Appeal deals with a judgment 
after a trial before a judge alone, and 2 verdict after a trial before 
a judge and jury. On-an appeal against a judgment of a judge 
sitting alone, the Court of Appeal will not set aside the judgment 
unless the appellant satisfies the Court that the judge was wrong 
and that his decision ought: to have been the other way. Where 
there has been a conflict of evidence the Court ot Appeal will 
have special regard to the fact that the judge saw the witnesses : 
see Clarke v. Edinburgh Tramways Co., per Lord Shaw (2) where 
‘ he says: ‘when a judge hears and sces witnesses and makes a 
conclusion or inference with regard to what is the weight on 
balance of their evidence, that judgment is entitled to great 
respect, and that quite irrespective of whether the Judge makes 
any observation with regard to credibility or not. I can cf course 
quite understand a Court of Appeal that says that it will not 
interfere in a case in which the Judge has announced as part of 
his judgment that he believes one set of witnesses, having seen 





{1) 41935) A.C. 243. : (2! 1916 -S.C. (H.L.) 35, 36. 
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them and heard them, and does not believe another. But that is 
not the ordinary case of a cause in a Court of justice. In Courts 
of justice in the ordinary case things are much more evenly 
divided; witnesses without any conscious bias towards a 


‘conclusion may have in their demeanour, in their manner, in their 


hesitation, in the nuance of their expressions, in even the turns of 
the eyelid, left an impression upon the man who saw and_ heard 
them which can never be reproduced in the printed page. What 
in such circumstances, thus psychologically put, is the duty cf an 
appellate Court ? In my opinion, the duty of an appellate Court 
in those circumstances is for each Judge of it to put to himself, as 
I now do in this case, the question, Am I—who sit here without 
those advantages, sometimes broad and sometimes subtle, which 
are the privilege of the Judge who heard and tried the case—in a 
position, not having those privileges, to come to aclear conclusion 
that the Judge who had them was plainly wrong? If I cannot be 
satisfied in my own'mind that the Judge with those privileges was 
plainiy wrong, then it appears to me to be my duty to defer to his 
judgment.’ ”’ é Bg ; 


Now, in my opinion, those principles -ought to be . 
applied at the hearing of appeals from decrees or orders 
passed by learned Judges sitting on the Original Side | 
of the Court. In the present case there was abundant 
evidence in support of the plaintiff’s case, some of the 
plaintiff's witnesses being relatives of the defendant or 
of his wife. If their evidence was accepted there is an 
end of the matter. Mr. Robertson has properly drawn 
attention to certain extraneous matters which tend 
to throw doubt upon the probability of the plaintiff's 
case being correct, but those matters were in the mind. 
of the, learned. Judge who tried the case, and after 
weighing the testimony of the witnesses called on the 
one side and on the other and considering the case in 
all its bearings he came to the conclusion that the 
plaintiff's witnesses ought to be believed. I am not 
prepared, sitting in a Court of Appeal, to say that the 
conclusion which he reached was wrong, or to interfere 
with the decree that he passed. 
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For these reasons, in my opinion, the appeal fails 1935 





and must be dismissed with costs. __ Chinnaya 
yy Tena. 

Mya Bu, J.—I agree. ee 
Pace, C.J. 

APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and My. Justice Mya Bu, 

K. B. ROYCHOWDHURY 1935 

v. : Aug. 19, 


BURMA LOAN BANK, LTD.* 


Judgment—Letters Patent, cl. 13—Order for the examination ofa person under 
Companies Act (VII of 1913), s. 196—Order not a judgment. 


Where the Court orders the public examination of a person under s. 196 of 
the Companies Act, the order is not a judgment within clause 13 of the Letters 
Patent and is therefore not appealable. 


In ve Dayabhai v, A.M.M, Murugappa Chettyar, LLR, 13 Ran. 457— 
followed. 


K. C. Sanyal (with him Talakdar) for the appellant. 


Chowdhury for the respondents. 


PaGE, C.J.—In this case my learned brother 
Braund J., taking winding-up matters, has made 
an order that the appellant should be examined under 
section 196 of the Indian Companies Act. A prelimi- 
nary objection is taken that no appeal lies from that 
order upon the ground that the order is not a judg- 
ment within clause 13 of the Letters Patent. In our 
opinion it clearly is not a judgment within the meaning 
of that term as defined in In re Dayabhai Jiwandass 
and seven othersv. A.M.M. Murugappa Chettyar (1). 
In my opinion the preliminary objection succeeds, and 
the appeal is dismissed, with costs three gold mohurs. 


Mya Bu, J.—I agree. 


* Civil Misc, Appeal No. 66 of 1935 from the order of this re on the 
Original Side in Civil Misc. No, 127 of 1934, 
(8 (1935) ILL.R. 13 Ran, 457 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr, Justice Baguley. 


S.K.R.M. CHETTYAR 
v. 
V.E.A. CH ETPYAR. - 


Receiver, appointment in mortgage ‘idk Paiepat in arrear—Criterion for 
appointing a_receiver—Insufficiency of security. 


The mere fact that interest isin arrear does not necessarily entitle the plain_ 
tiff to have a receiver appointed in his mortgage suit. The criterion is whether 
the security is sufficient or not. Ifthe security, originally sufficient is likely to 
become insuffigient, either by reason of considerable accumulation of interest 
or by reason of depreciation of the value of the property itself, the Court in its 
discretion would appoint a receiver, 


Ahmed Cassim Bharoocha v. M.L.M.R.A. Chettyar Firm, 5L,B.R. 135 ; Khoo 
Joo Tin v. Ma Sein, I.L.R. 6 Ran. 261 ; Ma Joo Tean v. The Collector of Rangoon, 
1.L.R. 12 Ran. 437—rcferred to, 


P. B. Sen for the appellants. 
Clark for the respondents. 


BaGuLey, J.—This is an appeal against an order 
appointing a receiver in. a certain’ mortgage suit 
pending in the District Court of Insein. The learned 
Judge in appointing the receiver appears to have been 
mainly influenced by the fact that ‘payment of interest 
was seriously in arrear. He also came to the finding 
that the vaiue of the property mortgaged was insuffi- 
cient to cover the amount which would be payable to 
the plaintiff in the event of.a mortgage decree being 
passed as prayed. 

The appointment of the receiver is attacked on 
many grounds. The first ground is that in a suit of 
this nature, i.e, a suit for sale on an equitable mort- 

gage, the Court has no power to appoint a receiver. 
Tn support of this contention Mr. P. B. Sen wished to 


* Civil Misc. Appeal No. 22 of 1935 from the order of the District Court of 
Insein in Civil Misc. No. 29 of 1934. 
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quote rulings of the Allahabad and Patna High Courts. 
‘We found, however, that his rulings were in unauthor- 
ized reports, and as there is clear authority from a 
.Bench decision of this Court,—from which we see.no 
‘reason to differ—, we did not allow the cases to be 
quoted as authorities. The Bench decision to which 
‘reference is made is Ma Joo Tean v. The Collector 
of Rangoon (1), in the report of which, at page 441, 
appears’ the passage : 

“At one time the Court felt some diffidence in appointing a 
‘receiver at all in a mortgage suit, but both in England and in 
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‘India the propriety of appointing a receiver in a suitable case 


cannot now be challenged.” 


This ruling was not cited by the learned Judge in 
the judgment under appeal. The cases to which he 
‘referred are Khoo Joo Tin v. Ma Sein (2) and Ahmed 
Cassim Bharoocha v. M.L.M.R.A. Chettyar Firm (3), 
.The headnote of Khoo Joo Tin's case runs : 


’ “ Held, that a mortgagee who has filed a suit in respect of his 

‘mortgage is as a matter of course entitled to have a receiver 

appointed of the mortgaged property, if the interest is in arrear 
” 


“If the actual judgment, however, is examined it is 
‘doubtful whether the’ judgment goes as far as this. 
‘It.is a short judgment, and the finding of the trial 
Court was overruled because it was directly contrary 
‘to the law that had been laid down by the Chief Court 
of Lower Burmain dhmed Cassim Bharoocha’s case (3), 
‘and it was pointed out that when there was a ruling of 
the highest Court of the Province published, a subor- 
‘dinate Court was bound to follow it. The judg- 
‘ment afterwards goes on to say : “ It is clear that 
(1) (1934) LLL.R, 12 Ran. 437, © (2) (1928) "LL.R.6 Ran. 261. 
SEB IGS. oo 
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interest was heavily in arrear and the Court ought 


certainly to have appointed a receiver’; so that this 
ruling really states that in that particular case it must 
be regarded as just and convenient to appoint a 
receiver because the interest was heavily in arrear ; 
and the learned Judges who constituted the Bench 
approved of the Chief Court ruling, Ahmed Cassim 
Bharoocha v. M.L.R.M.A. Chetty (1). 

Turning now to Ahmed Cassim Bharoocha’s case, 
we find that this was a case of a receiver having been 
appointed in a mortgagé suit filed upon an equitable 
mortgage. It was pointed out that in the present 
Code which was quite new when this ruling was made) 
the language used was that used in the English Judica- 
ture Act and a Court might appoint a receiver where 
it appears just and convenient to do so. Therefore, 
the learned Judges considered that they were bound 
to follow the previously existing interpretations of 
the English Judicature Act, and they laid down two 
principles : firstly, receivers are generally appointed 
as a matter of course if the interest on mortgages, 
legal or equitable, is in arrear ; and secondly, that 
in the case of equitable mortgages receivers are 
appointed if there is reason to apprehend that 
the property is in peril or is insufficient to pay 
the charges or incumbrances thereon. This ruling, 
as has been pointed out, was approved of in Khoo 
Joo Tin’s case (2) ; and it will be noticed that 
according to.it the mere fact that interest is in 
arrear does not entitle the plaintiff to have a 
receiver appointed. It is merely stated that 
receivers are usually appointed as a matter of course, 
and it follows that the bare fact of interest being 


in arrear, by itself, is not always a sufficient warrant 





() 5 L.B.R. 135, (2) (1928) I.L.R. 6 Ran, 261. 
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for the appointment of a receiver. In all cases 
the Court must hold that it is just and conve- 
nient that a receiver should be appointed. 

It was argued before us that the receiver should 
mot have been appointed unless the property was in 
jeopardy or that there was a likelihood of a waste 
or destruction to the property, and reference was made 
to the Privy Council case of SBenoy Krishna 
Mukherjee v. Satish Chandra Giri (1) ; but in this case 
there was no question of the appointment of a 
receiver to take possession of mortgaged properties, 
the question which was then before their Lordships 
was one as to whether -a receiver should be 
appointed to take charge of property, the posses- 
sion of which was in dispute, and naturally to a 
case of that kind different considerations apply. | 

Another point raised was that the plaintiffs had 
not made out a prima facie case that there was 
an equitable mortgage, and therefore, no receiver 
should have been appointed. It is true that the 
existence of the mortgage is denied by the defen- 
-dants in their written statement, but at this stage 
‘we are not concerned with the question of whether 
the plaintiffs are entitled to a mortgage decree or not. 
‘To get a decree, they have, of course, to prove 
the mortgage. The question now before us is 
whether they have prima facie made out enough 
‘to justify the Court in appointing a receiver. In 
the present case it is admitted that the defendant’s 
title-deeds are in the possession of the plaintiffs. 
It is also admitted that the defendants are indebted 
to the plaintiffs for some unspecified sum. Unless 
‘there is very clear and cogent evidence to account 
- for the title-deeds of the defendant’s being in the 
possession of the plaintiffs, I would incline to the 

(1) (1927) LL.R, 55 Cal. 720. 
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view that there is a prima facie case made out that. 


the defendant’s property covered by the title-deeds. 


is mortgaged to the plaintiffs. It seems, therefore, 


that prima facie the plaintiffs have made out. that. 


there exists a. mortgage. 


“The possession of deeds under circumstances consistent with: 
a deposit by way of security raises a prima facie case for the: 
appointment of a receiver on an interlocutory application ” 


[Ahmed Cassim Bharoocha v. M.L.R.M.A (1) at page 
137]. - 

The next point urged is that there is not a large 
sum due for arrears of interest. This argument is 
based on the fact that, as is usual among Chettyars,. 
accounts are kept showing interest compounded every 
year. .One page of the accounts for the year 1933-34 
has been translated. This shows apparently, though 


it is notytoo easy to understand, that at the begin- 
ning of the year, ie. 13-4-33, the sum of Rs. 69,377-11 


was due. To this sum Hiieal is added at varying 
rates and credit is given for certain payments. It is 
noticeable that all these credits are deducted from. 


‘the principal amoun!” due, and, although I have not. 


checked it, I presume that as a result of this prin- 
cipal being diminished by all moneys received, the 
accumulation of interest has fro ‘tanto been dimi- 
nished. At the end of the year the remainder of 


‘the principal is added up together with various 


items of interest, which are set down as they become 
due, and one or two odds and ends, with the result. 


‘that at the end of the year the total debit was put. 


down as Rs. 68,941-10-9. It was argued that because 
the total amount at the end of the year was less. 


‘than the, .total. amount due at the beginning of the 
zee) therefore, | interest could as have been in 
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-drrear. Now, this argument, to my mind, is com- 
‘pletely begging the question. It is well known that 
‘Courts of law usually think in terms of simple 
‘interest, whereas a Chettyar always thinks in terms 
-of compound interest. From the legal point of view 
the original* amount borrowed is the principal, and 
everything else in excess of that, which is payable by 
the debtor, is interest, and in .my opinion, unless 
it is shown that the original amount borrowed was 
Jess than Rs. 68,941-10-9, interest is outstanding. 
_According to the affidavit “filed by the plaintiffs, the 
principal amount due is Rs. 60,512-8-9, and if that 
‘is correct, then interest is outstanding. It is worthy 
of note that the reply affidavit filed on behalf of 
the defendants merely refers to the accounts for the 
year 1933-34, and it nowhere states what the original 
‘amount of money borrowed was. In the affidavit 
filed by the plaintiffs it was also pointed out that 
‘the amount put down as due for principal on 
13-4-33 included past interest, and the defendants do 
mot seem to have put in any reply affidavit to this 
‘statement. 

In my opinion, pemeuer, the most important 
criterion with regard to whether a receiver should 
or should not be appointed is the question whether 
the security is sufficient. If a man borrowed half 
‘a lakh of rupees on property honestly worth one 
Jakh of rupees and likely to fetch that amount if 
put up to auction, the: creditor would be amply 
‘secured even if interest amounting to Rs. 10,000 was 


jn arrear, and under such circumstances I do not 
think it would - be just to appoint a receiver for the 


property. The main criterion, in my opinion, is 


whether the mortgagee, having originally been well. 
secured, finds - that the security is likely to be 


‘insufficient, "either ‘by reason of considerable 
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accumulation of interest or by reason of depreciatiom 
of the value of the property itself. In the present case: 
the learned Judge came to the conclusion that the 
plaintiffs did not appear to be well secured by the 
property mortgaged. Whether they are or they are 
not secured is undoubtedly a matter of opinion. The 
learned Judge seems to have applied his mind. 
correctly to the question before him. It is well 
known that the value of land at the present moment: 
is always problematical. Debtors usually think that. 
land has a certain intrinsic value of its own quite: 
regardless of what it is likely to fetch if put up to 
auction. Often and often one finds statements to- 
the following effect: ‘My land is worth Rs. 100: 
per acre, but there are no buyers at the present. 
time.” There are traces of this idea in the evidence 
recorded by the learned Judge. The Bailiff himself 
says : 


“In this case I am a receiver of about 700 acres. I cannot: 


‘say what this property would fetch if I sold it, I think the most 


it will fetch will be Rs. 40 or Rs. 50 per acre. I do not think that: 
many people will bid for such a large area a 


In other words, he realizes, as everybody must realize, 
that when a large area of land is put on the market 
it immediately forces down the price likely to be: 
obtained. I am not satisfied that the learned Judge 
has come to a wrong conclusion in thinking that: 
the property if put up to auction will fetch ‘a sum 
sufficient to cover the decree which, if the plaintiffs: 
are successful, will be passed in their favour, and for: 
these reasons I would dismiss the appeal with costs, _ 
advocate’s fee five gold mohurs. 

I would note that this order does not deal with,. 
because the point was not raised, the question of 


whether a receivec can, ever be appointed when the 
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mortgage does not cover the annual rents and profits 
either directly or constructively, and in addition the 
‘remedy of a personal decree is barred by limitation. 

The point will have to be settled sometime, but 
Ma Joo Tean vy. The Collector of Rangoon (1) deals 
with a case where the mortgage constructively 
covered the annual rents and profits. 


Mya Bu, J.—I agree. The judgment in Khoo joo 
Tin v. Ma Sein (2) does not go as far as what is 
stated in its headnote, and, considering that the 
case, of Ahmed Cassim. Bharoocha v. M.L.M.R.A. 
Chettyur Firm (3) is approved of in that judgment, 
it is incorrect to read it as laying down that the 
mere fact of interest being in arrear by itself entitles 
a mortgagee, who has filed a suit in respect of his 
mortgage, to.have a receiver appointed of the mort- 


gaged property. In all cases the discretion of the 


Court to appoint a Receiver can be properly exercised 
only when it is just and convenient that a receiver 
should be appointed, and in an application for 
appointment of a receiver of the mortgaged property, 
pending a mortgage suit, the question whether it is 
just and convenient to appoint a receiver turns 
generally on whether the security is reasonably suffi- 
cient to satisfy the arnount of the decree which the 
plaintiff-applicant is likely to obtain in the suit. 
Such amount need not necessarily consist of both 
the principal and interest. 


"(1 (1934) LL.R. 12 Ran, 437. (2) (1928) LL.R. 6 Ran 24 
(2) SE.B.R. 135, 





23 


1935 


S.K.R.M. 
CHETTYAR 


uU. 
V.E.A. CHET- 
TYAR. j 7 
— el 
BAGULEY, J. 


94 


.1935 


Aug, 24. 


INDIAN LAW REPORTS. [VoL. XIV 


CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


ABDUL HAMID 
: “Us, 2 
KING-EMPEROR.* 


Acquittal on charge of cheating by use of false affidavit—Fresh complaint for 
making false affidavit—Offences arising under the same transaction—M ain- 
tainability of the second case—Distinct offences arising out of same 
transaction--Criminal Procedure Code (Act V of 1898), ss. 235 (1), 236, 
237, 403. : : 
The applicant was a surety for a fishery lessee for the due repayment of the 
revenue. In offering his land as security he had sworn an affidavit that it was 
free from incumbrances. Asa. matter of fact a portion of it was heavily 
mortgaged. On the lessee’s default the surety’s land was sold but he redeemed 
it before confirmation ‘of the sale. The fishery lease was sold at a loss which 
the surety made good. He was prosecuted for cheating but was acquitted on- 
revision. The Township Officer filed a fresh complaint against him under the 
second part of s. 193 of the Penal Code, The applicant applied for revision, 

Held, that s. 236 of the Criminal Procedure Code had no application to the 
present case. The section deals with cases where it is doubtful which of- 
several offences the facts which can be proved will constitute, The doubt has 
to be a doubt as to the law applicable to a certain set of facts which have been’ 
proved, 

: King-Emferor v. Po Thin Gyi, 1.L.R. 7 Ran. 96; Maung Saing v. King- 
Emperor, 1.L.R.1 Ran. 299—regerred fo. 

_ Held, thats. 403 (2) of the Code applied and that the accused could be tried’ 
for a distinct offence for which a separate charge might have been made against 
him at the former trial under s. 235 (1). Swearing a false affidavit antl using 
that false affidavit are. distinct offences even though they are part of the same 
transaction. “The test ig not so much whether the facts are the same in both 
trials as whether the acquittal on the first charge necessarily involves an 
acquittal on the second charge. say 


Emperor v. Jivram, 1.L.R. 40 Bom. 97; R.v. Barron, (1914) 2 K.B. 570— 
referred to. : 


Roy for the applicant. The applicant was acquit- 
ted of the charge of having cheated the Township 
Officer, Tantabin, by means of a false affidavit 





* Criminal Revision No. 358B of 1935 arising out of Criminal Regular 
Trial No. 91 of 1935 of the Court of the Ist Addnl, Magistrate of Pyu. 
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under s. 417 of the Indian Penal Code. He cannot 
be prosecuted again for the offence of filing a 
false affidavit under s. 195. The principle of autre 
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fois acquit (s. 403 Criminal Procedure Code) will apply: Wack 


Ba Han (Assistant Government Advecate) for 
the Crown. The plea of autre fois acquit can only 


apply when the requirements of s. 403 (1), Criminal. 


Procedure Code, are fulfilled. A man cannot be 
tried on the same facts for an offence for which 
he might have been charged at the former trial 


under s. 236 or convicted under s. 237. S. 236. 


applies where there is a doubt as to whether the 


criminal act or acts proved amount to one or. 


another of several cognate offences. 


Section 237 also refers to cognate offences ; and. 


it enables the Court to convict the accused of an 
offence for which a charge could have been framed 
under s, 236, though it has not, in fact, been 
framed, 


The present trial does not come under sub- 
section (2) which lays down that a person may be 


tried for a distinct offence for which a_ separate: 


charge might have been made against him in the 
former trial under s. 235 (f). Under s. 235 (1) if 
in any one series of acts which form one and the 
same transaction, more -offences than one are 
committed by a person, he may be charged at one 
trial for every such offence. 

In the former trial the applicant was tried for cheat- 
ing by the use of a false affidavit sworn by him. 


In the present trial he is charged with perjury for 
swearing a false affidavit. The two offences are. 


distinct. He. might have been charged with «the 
latter offence in the former trial: “See: ‘illustration 
{b) to s. 403. _ i 
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ia In Emperor v. Jivram (1) it has been held that 
four the abetment of the forgery of a document is distinct 
oe from using as genuine the same forged document. 


Emperor. The same principle applies here. 


MosELy, J.—The applicant in revision, Abdul 
Hamid, was first convicted on a charge under section 
417 of the Indian Penal Code but acquitted in 
revision. He had been surety for a fishery lessee 
for the due payment of the revenue, and in offer- 
ing certain Jand as security to the Township Officer 
swore an affidavit that it was free from encum- 
brances. It appeared later that a portion of it was. 
heavily mortgaged. The lessee defaulted in the pay- 
ment of an instalment, and the surety’s property 
was sold. Before confirmation of the sale the surety 
paid up the deficit and obtained possession of the 
land again. The fishery lease was cancelled as the 
result of the default and sold at a loss. The 
amount of the loss was recovered from the appli- 
cant as the surety. The applicant was then, as. 
has been said, prosecuted under section 417, Indian 
Penal Code, and acquitted in revision. It was. 
remarked by this Court in revision that it had not 
been shown that the applicant had committed the 
offence of cheating, and if he was to be prose- 
cuted he should have been prosecuted in respect 
of the affidavit which. it was alleged he falsely 
swore. The Township Officer filed a fresh com- 
plaint against Abdul Hamid under the second part 
of section 193 of the Indian Penal Code. 

' It is contended in this application for revision 
that as the applicant. was originally charged with 
cheating by filing a false affidavit he could not 
be subsequently tried on the same facts for the 


(1) LL.R. 40 Bom. 97. 
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offence of perjury or swearing a false affidavit. 
Section 403 (1) of the Criminal Procedure Code 
says that when a person has been tried and acquit- 
ted of an offence he shall not be liable to be tried 
again for the same offence, nor on the same’ facts 
for any other offence for which a different charge 
from the one made against him might have been 
made under section 236, or for which he might 
have been convicted under section 237. 

Section 403 (2) reads that a person acquitted 
of any offence may afterwards be tried for any dis- 
tinct offence for which a separate charge might 
have been made against him on the former trial 


under section 235 (1) of the Criminal Procedure 


Code. That section provides that if, in one series 
of acts so connected together as to form the same 
_ transaction, more offences than one are committed 
by the same person he may be charged with, and 
tried at one trial for every such offence. 

It is clear, I think, that section 236 has no 
application to the present case. That section deals 
with cases where it is doubtful which of several 
offences the facts which can be proved will consti- 
tute. The doubt has to be adoubt as to the law 
applicable to a certain set of facts which have been 
proved,—King-Emperor v. Po Thin Gyi (1). That 
appears to have been the case in the only reported 
ruling of this Court on the. subject—Maung Saing 
and two v. King-Eniperor (2)—, though the facts of 
that case are not stated fully there. 

I think it is clear in the present fastanee, that 
section 403 (2) applies, and that the accused is now 
being tried for a distinct offence for which a sepa- 
rate charge might have been made against him at 


(1) (1929) LL.R. 7 Ran. 96. (2) (1923) L.L.R. 1 Ran, 299. 
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the former trial under section 235 (1). Swearing 
a false affidavit and using that false affidavit are 
distinct offences even though they are parts of the 
same transaction. The accused might have been 
tried tor both the offences at the same trial, perjury 
and cheating. In Emperor v. Jivram Dankarji (1) 
it was similarly held that a person who had been 
acquitted of abetment of forgery might subsequently 
be tried for using the same forged document as 
genuine. It is immaterial that that is the converse 
of the present case, where the prior offence is being 
subsequently tried. 


“The true test is, as Lord Reading observed in R. v. 
Barron (2), not so much whether the facts are the same in 
both trials as whether the acquittal on the first charge neces- 
sarily involves an acquittal on the second charge.” 


[Ram Sahay Ram v. Emperor (3)]. 
But in the present case the facts are not the same, 
nor is the evidence necessary to prove the two 
offences identical. 

This -application in revision will, therefore, be 
dismissed. 


(1) (1915) LL.R. 40 Bom.-97, -. * (2) (1914) 2 KB. 570, 
ee (3) (1920) LL.R. 48 Cal. 78. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


JOHARMAL BEHARILAL 
, i : 
R.M.P.M. CHETTYAR FIRM.* 


Aiieetbn of instruments—Alteration of form of instrument—Alteration of 
terms of au agreement by another agreement—Stamp Act concerns admis- 
sibility of instruments, not validity of contracts--Additions on a promis- 
sory note—Additions by way of memoranda—Additions embodying fresh 
agrcement—Admissibility in evidence—Payment of duy and penalty— 
Alteration of promissory note itself—Memoranda extending time of pay- 
“ment, and reducing interest—Subsequent signature of a person as surety— 
Negotiable Instruments Act (XXVI of 1881), ss. 4, 32, 87—Ewvidence Act 
(1 of 1872), s. 92—Stamp Act (U of 1899), ss, 14, 15, 35. 

The provisions of the Stamp Act relate to the admissibility of instru. 
ments not to the validity of contracts, to form and not to substance. The 
Jaw does not forbid the alteration of the terms of one written agreement by 
another agreement provided the second agreement conforms to the require- 
ments of the law in respect of its validity; what is not permissible is to 
alter the form of the instrument in a material respect so that the instra- 
ment itself as ‘altered has lost its identity with the instrument in its 
original form. 

Master v. Miller, 4 T.R. 320, Pigot’s Case, 11 Co. Rep. 26 (b); Suffell v. 
The Bank of England, 9 Q.B.D, 555—referred to, . 

If upon a promissory note words are added which are merely a memo- 
randum for purposes of record of the terms of an oral agreement which 
varied the terms of the promissory note they are of no effect. If however 
these words, or any of them, amount to a written agreement varying the 
terms of the promissory note the agreement may be proved, if it is not 
itself a promissory note, upon payment of the dehcit stamp duty and the 
:penalty imposed, and the agreement is binding upon the. parties thereto, 
On the other hand, if the effect of the additional words or any of them is 
to alter the instrument itself in a material respect the result is that. the 
original promissory note will be cancelled, and unless the promissory note 
as altered has duly been’ stamped it is inadmissible as such for any purposes 
and cannot subsequently be stamped ¢ven upon payment of a penalty, It 
is in each case a question of fact whether the instrument iiself has been 
altered, and a question of law whether the alteration is a material one. 


H. Pestonji & Co. v. Cox & Co., 55 1.A. 353—followe 


Gardner v. Walsh, 5-E. & B. 83; Hoare v. cin 4 Campbell 56;. 
Reference under Stamp Act, s. 46, I.L.R. IL Mad. 40; Stone v. Metcalfe, 





* Civil First Appeal No. 53 of 1935 from the judgment of this ant on. 
the Original Side in Civil Regular No. 88 of 1933. 
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4 Campbell 216 ; Ex parte Yates, 27 L.J.N.S. Bankr. 9; Young v, Austen, 
L.R. 4 C.P 553—referred to. 

‘After the execution of a promissory note in favour of the plaintiff- 
appellant by the agent of the defendant firm words were added on the note 
in the handwriting of the agent embodying an oral agreement between the 
parties to give 12 months time in which the defendant firm could make 


. payment. Further, two years after the execution of the note the agent 


signed his own name below the signature of the firm recording the date 
on-which he signed. He so signed not as a maker of the note, but in 
pursuance of an agreement as a surety for its due repayment. After the 
date of the note the new agent of the firm wrote under his signature on 
the back of the note that interest due up to the date of the indorsement 
had been paid and that the rate of interest thereafter had been reduced. 
‘There were two further indorsements of part payment and the first of 
these also mentiotred a further extension of seven months time for repay- 
tient. These indorsements were made, signed and dated by the old agent. 

In a suit upon the note the defendant firm contended that the additions 
to the note were material alterations of the promissory note, the result of 
which was that the original note was cancelled and a new promissory note 
created which not being duly stamped was inadmissible in evidence under 
s, 35 of the Stamp Act, 

Held, that the additions on the promissory note as to extension of time 
and reduction of interest were not by way of addition, interlineation, or 
erasure of, and did not alter, the instrurnent itself, but were memoranda 


“recording the concessions given to the defendant firm made by the agent 


of the defendant firm for his own purposes. If such writings amounted to 
agreements between the parties they were admissible in evidence on pay- 
ment ‘of the deficit stamp duty and penalty ; that the payment of interest 
and part principal acknowledged by the defendant firm extended the time 


-of limitation; that the agent’s signature indicated his liability as a surety, 


and did not affect the. terms of the instrnment or the obligations of the 
maker or the payee. The plaintiff was therefore entitled to sue the 
defendant firia on the promissory note. 


Hay (with him XK. C. Sanyal) for the appellant. 
The promissory note sued upon has not been 
materially altered. The subsequent writings and 
endorsements were made by the agent of the 
defendant firm for its benefit, and they are no part 
of the promissory note though they happen to be on 
the same piece of paper. A person can always vary 
the terms of one written document by another 
written document. The agreement, if it is one, for 


‘the reduction of interest, if properly stamped, would 


be admissible in evidence ; but it does not constitute 
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any material alteration of the note itself. The second - 


agreement in this case has not been duly stamped, 
but it can be validated by the payment of a penalty. 
There was no contravention of. s. 14 of the Stamp 
Act; the agreement as to the reduction in the 


yate of interest was written on the back of the 


note. 

Jwala Prasad v. Shama Charan (1); Pralhad v. 
Vithu (2); A.T.S.A. Annamalai Chetty v. S.V. Velayuda 
Nadar (3); Ponnusami Chetty v. The Vellore Commer- 
cial Bank, Ltd. (4); Cox & Co. v. H. Pestonji & Co. (5); 
Sweeting v. Halse (6); Norton v. Wood (7). 

The other indorsement on the note as to exten- 
‘sion of time (seven months’ thavanai) is also not a 
material alteration of thé note. S. 32 of the Negoti- 
able Instruments Act by its opening words, “in the 
absence of a contract to the contrary”, recognises 
that the parties may make a valid contract varying 


the time of payment. No consideration is needed for 


an extension of time. If the subsequent agreement 
is in the requisite form the defendant can always 
plead such agreement as a defence toa suit on 
the note. Such a subsequent agreement does not 
materially alter the note itself. The parties never 
intended to alter the note, and the note relating to 
thavanai was in all probability ‘‘a mere docket. for 
office purposes”. Pestomji & Co. v. Cox & Co. (8). 
See also Bill v. Crick (9); Fanshaw v. Peet (10) ; 
Stone v. Metcalfe (11) ; Young v. Austen (12); McManus 
v. Bark (13); Maillard v. Page (14); New London 


(1) LER. 42 AU. 55. (8) LL.R, 52 Bom. 589, 595, 


(2) LL.R. 17 Bom. 687. (9) (1836) 1 M.& W. 232. 
(3) ILL.R. 39 Bom, 129. (10) (1857) 26 LJ. Ex. 314, 
(4) 38 M.LJ. 70. (11) 4 Camp. 216. 

(5) ILL.R. 50 Bom, 656. (12) 4 C.P.D. 553, 

(6) 9. B. & C. 386.: (13) 5 Ex. 65. 


{7) 39 E.R. 69. ; (14) 5 Ex, 312, 319. 
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Credit Syndicate, Lid. v. Neale (1); Reference under 


Stamp. Act, s. 46°(2); Pralhad v. Vithu (3). 


The authorities relied upon by the trial Court. 
related to material alterations of the noies themselves, 
and ere not relevant for the purposes of this. 
case. 


J. K. Munshi for the réspondent. The promissory 


‘note in suit is not an on demand note; but is a. 


thavanai document, and attracts stamp duty as on «a 


bond. Art. 13 of the Stamp Act. Since the note is. 


not so stamped it cannot be acted upon by the Court 
and is inadmissible for any purpose. Payment of a 
penalty cannot cure this defect, because s. 35 excludes 
promissory notes from its operation. 

Again, it is conceded that if the stipulation a as to- 
the reduction in the rate of interest was found within 
the four corners of the document itself it will be a 
material alteration of the note. If that be so the mere 
fact that the indorsement is found at the foot or-on the 


‘margin should not make any difference. The respon-- 


dent was the maker of the note, and he altered its. 
terms with the consent of the plaintiff. The fact that 
the alteration is signed by the maker alone is imma- 
terial for the present purpose because no fraud is: 
alieged. In considering cases of negotiable instruments 
it must be remembered that they are negotiable, and. 
the test to. be applied is what will be the position of 
a subsequent holder. The appellant’s contention. 
would be correct if the subsequent agreements had 
been on separate pieces of paper. 

The second respondent signed the note more ethan 
a year after its execution. The addition of a party 
to a uote is a material alteration of the note. The 





(1) (1898) 2 Q.B.D. 487. (2) LI.R. Id Mad. 40, 
- (3). ILL.R, 17 Bom. 687. : : 
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document thereby becomes a new note, and must be 
duly stamped. 

Bath v, Taylor (1); Sutton v. Toomer (2); 
Warrington v. Early (3); Wilson v. Justice (4) ; 
Ouchwaite v. Luntley (5); Welton v. Hastings (6). 

The decision in Pestonji’s case is distinguishable, 
and really supports the respondent. The indorsement 
on the note was made by a clerk who had nwo 
authority in that behalf; nor was the note inserted 
in pursuance of any agreement between the parties. 
The clerk made the “docket” to suit his own con- 
venience, In the present case the intention of the 
parties was to vary the terms of the original promissory 
note. 


Hay in reply. In any event the subsequent 
agreement would have attracted a stamp duty of 
Re. 1, as an agreement and not as a bill of exchange 
at all. It was not a new promissory note in any 
~ sense of the term. Moreover, it is for the defendant 
to stamp the indorsements because they constitute his 
defence. The appellant relies only on so much of 
the indorsements as relate to part payment of prin- 
cipal and interest, for the purpose of limitation. 

The Stamp Act does not make a transaction void. 
It only renders a document inadmissible. But this 
inadmissibility can be cured by the payment of a 
penalty. The Commissioners of Inland Revenue vy. 
G. Angus & Co. (7). 

The second signature on the promissory note was 
that of a surety. He was not a fresh maker of the 
note, and he took care to put the date against his 


(1) 15 East’s Rep. 412. (4) 170 E.R. 206. 
(2; 7 B. & C. 416. (5) 4 Camp. 179, 
(3) 23 LJ. Rep. 47. (6) 4 Camp, 223. 


(7) 23 Q.B.D. 579 (1889). 
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signature to indicate that he was signing in the 
capacity of a surety only. Steele v. M’Kinlay (1). 


PaGE, C.J.—The suit out of which this appeal 
arises was brought to recover Rs. 18,136-6-9 alleged 
to be due under a promissory note. 

The suit was dismissed with costs. 

The facts are not in dispute. 

The promissory note was executed on behalf of the 
defendant firm in favour of the plaintiff firm by the 
second defendant Kasi Chettyar, the duly authorized 
agent of the defendant firm. It was in the following 
terms : 


“ Rangoon, 3rd October 1929. 


Whereas my creditor, Joharmal Beharilal, of Kotputli 
reports he has lost on his way to Rangoon the promissory 
note executed by me in his favour on the 9th October 1926 
for Rs. 21,000 (Rupees Twenty one thousand) carrying interest 
at Re. 0-12-0 per cent per mensem and has to-day agreed to 


publish in the Rangoon Gazelie for one month conti-~ 


nuously the fact that the said promissory note has been lost, 
and that any one who comes by it will have no right whatso- 
ever under it. And as the said Joharmal Beharilal has requested 
me to execute to-day a fresh promissory note in his favour for 
Rs. 21,000 (Rupees Twenty one thousand) only, having received 
interest on the former promissory note up to date, I the 
undersigned R.M.P.M. Kasi Chettyar promise to pay on demand 
to the said Joharmal Beharilal or order the sum of Rs. 21,000 
(Rupees Twenty one thousand) only with interest thereon at 
Re. 0-12-0 per cent per mensem. ia 


(Sd.) R.M.P.M. Kasi CHErtyak.” 


The following facts are common ground: After the 
execution of the note the words “settled interest at 
Re. 0-12-0 for 12 months ‘thavanai’, (the word 


7 


‘thavanai’ signifying ‘specified time’ or ‘ fixed 





(1) 5 A.C. 754. 
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period ’,) were written on the same paper to the 
left of the signature of the firm on the promissory 
note. 

Further, as found by the learned trial: Judge, 


“below the signature of the first defendant frm is the signa- 
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ture of Kasi Chettyar followed by the date ‘1-6-312 The PAGE, CJ. 


body of the promissory note, the two signatures, the words 
which appear to the left of the first signature and the date 
* 1-6-31’ occupy most of the space on the face of the 
document. 
On the back of the instrument there are three endorsements. 
The first is in English and reads as follows: 
“Paid interest Rs. Z,346-12-0 Rupees two thousand thics 
hundred and forty six and annas twelve only up to 
30-12-30. Hereafter interest will be charged 0-11-0 
eleven annas per cent per mensem.’ 
This is signed by R.M.P.M. Somasundaram Chettyar, and is 


. dated 31st December 1930. At that time issues daa Chettyar 


was the agent of the first defendant firm. 
‘The second endorsement is in Tamil, and it is translated 
thus : 
‘Paid three thousand—Rs. 18,000 (is the) balance. Seven 
months ‘thavanai’ (time) has been settled.’ 
This endorsement is signed by Kasi Chettyar, and is dated 
the Ist June 1931. 
The third endorsement is in English and is as follows: 
‘Paid by post date cheque No. N. 294412 dated 15th 
July 1932 on the National Bank of India Ltd. for 
Rs. 3,000 (Rupees three thousand only),’ 
This endorsement is also ‘signed by Kasi Chettyar and is 
dated the 25th May 1932. 
It was conceded by the learned advocate for the plaintiff 
that the words ‘settled interest at 0-12-0 for 12 months 
‘ thavanai’' embodied an agreement under which the first 
defendant firm was to be -given twelve months time in which 
to pay the amount of the promissory note. The word ‘ thavanai’ 
means ‘a specified time’ or ‘ fixed period’, and is frequently 
used by Chettyars. Mr. Rafi also conceded that the first 
endorsement embodied an agreement arrived at between the 
plaintiff and Somasundaram Chettyar, representing the first 
defendant firm, under which the rate of interest was to be 
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reduced from twelve annas to eleven annas per cent per men- 
sem. He further conceded that the second endorsement 
embodied an agreement under which a period of seven months 
from the 1st June 1931 was, to be allowed for the payment of 
the halance. 

The circumstances under which Kasi Chettyar added his 
signature to that of the first defendant firm appear from the 
following passage in the evidence of Beharilal: 

‘The gentleman K.R.K. Kasi signed the note Ex. A as a 

‘ surety for the promissory note on the Ist of June 

1931. Kasi Chettyar signed as a surety, because I 
demanded money from the agent of the R.M.P.M. 
Firm due on Ex. A. He told me that he had no 
monev. I said that I could not wait but would file a 
suit. He then asked me to come on the next day. 
When I went on the next day he asked me not to 
file a suit. He took me to Kasi Chetiyar with 
whom he had a conversation. Kasi Chettyar told 
me not to worry, because R.M.P.M. was a good - 
firm. I told him that I was afraid, as Chettyar 
Firms ‘were failing. Then Kasi told me that if 
R.M.P.M. did not pay he would pay. He agreed 


to be a surety and signed: the promissory note as!” 


such. On 1-6-31 R.M.P.M.’s agent paid me Rs. 3,000 
and Kasi Chettyar signed the promissory note.’”’ 


All the additional words on the paper were written 
with the consent of the parties. The promissory 
note was not negotiated. 

The defence to the suit was- of a purely technical 
nature, and wholly without merits. Notwithstanding 
that the additional words were all written by the 
agent of the defendant firm and for its benefit the 
defence set up was that the effect of the additions 
that were made was maierially to alter the promis- 
sory note in its original form, and resulted in the . 
cancellation of the original note and the-creation of | 
a new promissory note which, not being duly stamped, 
was not admissible in evidence under section 35 of 
the Indian Stamp Act (II of 1899). : 2 4 
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We have examined the relevant authorities on the 
subject from Pigot’s case (1) in 1615 to H. Pestonji 
& Co. v. Cox & Co. (2) in 1928, and it would not be 
uninstructive, I think to trace how the ruling 
Pigot’s case has become restricted in effect but 
widened in its application. As, however, it is neces- 
sary that judgment should be delivered as soon as 
may be it will suffice to state the law as it now 
obtains. Under section 87 of the Negotiable Instru- 
ments Act (XXVI of 1881) it is provided that— 


“Any material alteration of a negotiable instrument renders 
' the same void as against any one who is 
a party thereto at the time of making such 
alteration | and dces not consent thereto; 
unless it was made in order to carry out the common intention 
of the original parties ; 
and any such alteration, if made.by an indorsee, discharges 
his indorser from all liability to him in 
Yespect of the consideration thereof. 

The provisions of this section are subject to those of 
sections 20, 49, 86 and 125.” 


Effect of material 
alteration. 


Alteration by indorsee. 


All the additional words written on the paper 
which contains also the promissory note having been 
made with the consent of the parties the validity 
of the instrument remains unimpared. 

It is to be borne in mind that : 


“the policy of the law has been already stated, namely, that 
a man shall not take the chance of committing a fraud, and 
when that fraud is detected recover on the instrument as it 
was originally made. In such a case the law intervenes, and 
says that the deed thus altered no longer continues the same 
deed, and that no person can maintain an action upon .it. In 
reading that and the other cases cited I observe that it is no- 
where said that the deed is void merely because it is the case of 
a deed, but because it is not the same deed. A deed is nothing 


(1) 11 Co. Rep. 26 (8). (2) (1928) 55 IA. 353. 
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more than an instrument or agreement under seal ; and the princi- 
ple of those cases is that any alteration in a material part of any 
instrument or agreement avoids it, because it thereby ceases to 
be the: same instrument. And this principle is founded on great 
good sense, because it tends to prevent the party in whose favour 
it is nade from attempting to make any alteration in it. This 


‘principle, too, appears to me as applicable to one kind of instru- 


ment as to another.” 


[per Jessel M.R. in Suffell v. The Bank of England (1)], 
In the same sense Brett L.J. observed that 


“ the rule may be thus stated—whenever any instrument is 


purposely altered by a perscn in lawful possession of it ina 
material part of it the instrument is void for the purpose of 
enabling any person to sue on it or to defend himself by using it 
as a direct defence depending on its obligatory force as an 
instrument.” 


and Cotton L.J. added 


“ Grose J. puts his judgment in Master v. Miller (2) on this, not 
an alteration of the contract but an alteration of the instrument, 
so that it is no longer to be considered as the same instrument. 
‘A deed’ he says ‘ is nothing more than an instrument or agree- 
ment under seal, and the principle of those cases is that any 
alteration in a material part of any instrument or agreement, 
avoids it because it thereby ceases to be the same instrument. 
Of course, it is not every small alteration in an instrument which 
will prevent it being the same. It must be a material alteration, 
so that the party defending himself may be able to say that it is 
not the same instrument as that which he executed cr to which he 
puthishand . . . in my opinion it is nota question of the 
alteration of the contract, but a question of the alteration of the 
instrument in a material way.” 


The provisions of the Stamp Act relate to the 
admissibility of instruments not to the validity of 
contracts, to form and not to substance ; for there 





(1) (14882) 9 Q.B.D. 555, (2) 4 T.R. 320 ;1Sm.L.C 8th ed. 857. 
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is nothing in the law either of India or of England 
that forbids the alteration of the terms of one written 
agreement by another agreement provided the second 
agreement conforms to the requirements of the law 
in respect of its validity. The validity of an agree- 
ment, however, is one thing its admissibility some- 
thing very different. 
Now, under section 32— 


“In the absence of a contract to the contrary, the 
maker of a promissory note and the acceptor 
before maturity of a bill of exchange are 
bound to pay the amount thereof at maturity 
according fto the apparent tenor of the 
note or acceptance respectively, and thé acceptor of the bill 
of exchange at or after maturity is bound to pay the amount 
thereof to the holder on demand. 

In default of such payment as aforesaid such maker or 
acceptor is bound to compensate any party to the note or bill 
for any loss or damage sustained by him and caused by such 


default.” 


Liability of maker of 
note and acceptor of 
bill, 


Having regard to section 92 of the Evidence Act 
and section 4 of the Negotiable Instruments Act, 
however, any subsequent agreement which has the 
effect of altering the terms of a promissory note must 
be in writing. The law is the same in India and in 
England. [Hoare v. Graham (1); Young v. Austen 
(2).] | | 

Under section 14 and section 15 of the Indian 
Stamp Act it is provided that— 


Seclion 14.-~""No second instrument chargeable with duty 
shall be written upon a piece of stamped 
paper upon which an instrument chargeable 
with dvty has already been written: 
Provided that nothing in this section shall prevent any 
endorsement which is duly stamped cr is not chargeable with 


Only one instrument 
to be on same stamp. 





(1J) 4 Campbell 56, (2) L:R.4 C.P. 553. 
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duty being made upon any instrument fcr the purpose of trans- 
ferring any right created or evidenced thereby, or of acknow!l- 
edging the receipt of any money or goods the payment or 
delivery of which is secured thereby.” 
Section 15.—'‘ Every instrument writien in contravention of 

Raihvceabie. ienibeis section 13 or section 14 shall be deemed 
contrary to sections to be unstaniped.” 
13. or 14 deemed 
unstamped. 


A’subsequent written agreement, therefore, which 
alters the terms of a promissory note, provided it 
does not itself amount to a promissory note, even if it 
is written on the same piece of stamped paper upon 
which the promissory note has already been set out 
will be admissible in evidence if duly stamped and 
the penalty (if any) paid. [Reference under Stamp 
Act, s. 46 (1).] In any event, in such a case the 
validity and admissibility of the promissory note is 
not affected, and it is the second agreement which 
cannot be admitted in evidence [see Stone v. Metcalfe 
(2)]. 

Thus, if the additional words on the paper upon 
which the promissory note in suit is drawn, (which 
admittedly were placed there after the execution of 
the promissory note,) are merely a memorandum for 


" purposes of record of the terms of an oral agreement 


which varied the terms of the promissory note they 
are of no effect, for the oral agreement cannot be 
proved. If, however, these words or any of them 
amount to a written agreement varying the terms of 
the promissory note the agreement may be proved, 
if it is not itself a promissory note, upon payment 
of the deficit stamp and the penalty imposed, and 
the agreement is binding upon the parties thereto. 
On the other hand, if the effect of the additional 


(1) (1887) LL.R. 11 Mad, 40. (2) 4 Campbell 216. 
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words or any of them is to alter the instrument 
iiself in a material respect the result is that the 
original promissory note will be cancelled, and unless 
the promissory note as altered has duly been stamped 
it is inadmissible as such for any purpose, and 
cainot subsequently be stamped even upon payment 


of a penalty (section 35). It is in each case a ques- ° 


tion of fact whether the instrument itself has been 
altered, and a question of law whether the alteration 
is a material one. : 

With all due respect to the learned trial Judge 
I am of opinion that the words to the left of 
the signature of the defendant firm: did not 


materially or otherwise alter the instrument ifself.. 


It is the common case of all parties that after the 


execution of the promissory note it was orally agreed - 


that the defendant firm should be granted 12 months’ 
time in which to pay the amount of the promissory 
note; but, in my judgment, the purpose in hand was 
effected by the oral agreement and not by any “ addition 
interlineation or rasure’”’ (see Pigot’s case supra) or 
other alteration of the instrument itself. The defendant 
firm carried on the business of money-lending, and it 
appears to me that these words were placed on the 
paper by the agent of the firm for his own purposes, 
as a memorandum or record of the concession for 
thavanai that the plaintiff had agreed to grant to his 
frm. fam of opinion that the instrument itself 
was not thereby altered in any way, and that it was 
not intended to be—indeed, to my mind it does 
not purport to be—a written agreement, although, 
even if it could so be regarded and such an agreement 
was enforceable without consideration or the signature 
thereon of the party to be charged, I am of opinion 
that it would be admissible on payment of the 
deficit duty and the requisite penalty. In my opinion 


41 


1935 
JOHARMAL 
BEHARILAL 


v 
R.M,P.M. 
CHETTYAR 
Firm, 


PaGE, C.J. 


42 


1935 
JOHARMAL 
BEHARILAL 


an 
R.M.P.M,. 
_ CHETTYAR 
FIRM. 


Pact, C.J. 


INDIAN LAW REPORTS. [Vot. XIV 


the same observations apply to the first two endorse- 
ments on the back of the promissory note. I desire to 
adopt the following observations of Lord Sumner, 
in delivering the opinion of the Board in H. Pestonji 
& Co. and others v. Cox & Co. (i), 


“As to the stamp objection no second instrument, that’ is 
no bill of exchange, was written on the old stamped paper at 
all. The old instrument remained uneffected, and nothing was 
added to or taken from it . . . How far their docket might 
have affected a new indorsee with notice ci some collateral 


agreement between prior parties need not be considered for there 


was no new indorsee.” 


It has not always been kept in mind, I venture 
to think, that the essence of the rule laid down in 
Pigot’s case and Master v. Miller is not that the. 
law prohibits the variation of the terms of one contract. 
by another, (for an agreement can, of course, be ~ 
varied by a later agreement provided the latter is 
in the form required by law,) but that it is not 
permissible to alter the form of an instrument in 
a material respect so that the instrument itself as 
altered has lost its identity with the instrument in 
its original form. As I read the judgment of the 
Judicial Committee in HA. Pestonji & Co. and others 
y. Cow & Co. (1) Lord Sumner, bearing this 
in mind, dissented from the decision of 
Kajiji J. in International Bombay Corporation 
v. Pestonji & Co. (2) not because the alteration 
of the date in that case, if duly authorized and 
effected, would not vary the terms of the contract,— 


for obviously it would,—but because the additional 


words written on the paper upon which the bill of 
exchange was set out did not materially or otherwise 
alter the form of the instrument itself, whatever the 





(1) (1928) 55 LA. 353 at p. 359. (2) (1924) LL.R. 49 Bom. 351. 
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legal effect of the additional words might be as 
indicating the existence of a collateral agreement 
varying the terms of the contract. 

Further, I am clearly of opinion that the pay- 
ment of interest and the acknowledgment thereof 
by the agent of the defendant firm duly authorized 
in that behalf endorsed on the back of the paper 
saved the right of the plaintiff to recover under 
. the promissory note from being barred by limitation. 
It is not contended that the third endorsement on 
-the back of the note affected either its validity or its 
admissibility. As regards the addition of the signature 
of Kasi Chettyar on the face of the instrument it 
may well be, of course, that the addition of the 
name of a further maker of a promissory note would be 
a material alteration of the instrument itself, and would 
render it necessary to restamp the instrument as a 
promissory note [Gardner vy. Walsh (1)].. On the 
other hand, if Kasi Chettyar with the consent of all 
parties to the promissory note intended to, and in 
fact did, sign the promissory note not as a maker 
but merely in the character of an indorser, the 
addition of his signature to the promissory note would 
not amount to a material alteration of the instrument 
itself, the terms of it and the obligations of the 
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maker and payee remaining unimpaired and unaffected. . 


Not only was it common ground that Kasi Chettyar 
did not intend to sign the instrument as a maker 
thereof, but it is apparent on the face of the document 
that he did not do so, for he deliberately added under 
his signature the figures “1-6-31,” indicating that he 
had placed his signature upon the document on 
that date, whereas the promissory note was executed 
on the 3rd October 1929. It is obvious, therefore, 


(1) 5 E. & B. 83. 


44 


1935 


JOHARMAL 


BEHARILAL 


Vv. 
R.M.P.M. 
CHETTYAR 
FIRM. 


Pace, C.J. 


INDIAN LAW REPORTS. [VoL. XIV 


that he did not intend that he should be regarded as 
a maker of. the note. 

In my opinion, this point is covered by Ex ooehi . 
Yates, in re Smith (1) the facts in which for this 
purpose appearing to me to be on all fours with 
those in the present case. In this case it is conceded 
that the plaintiff-appellant has claimed only such a 
sum as is in fact commensurate with that due upon the 
footing that the additional words affected the legal 
liability of the first defendant firm upon the promis- 
sory note. 

If my opinion, with all due ee the defence 
to the plaintiff's claim failed, and the appeal will be 
allowed ; the decree passed by Leach J. will be 
set aside, and a decree passed in favour of the 
plaintiff for the amount. claimed with costs in both 
courts. 


Mya Bu, J.—I concur. 


(1) 27 L.J.N.S. Bankr., p. 9. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Mya Bu, and Mr. Justice Baguley. 


~NGA AUNG GYI AND ANOTHER 


KING-EMPEROR.* 


Public Prosecutor's duty—Case for the Crowi—False witness-—No duty to call or 
tender false witness for cross-examination by defence—Wilness to be 
produced at the trial—Choice of defence to call witness—Right of cross- 
examination by the, prosecution—Immaterial witnesses—Commencement of 
trial—Court’s finding—Withdrawal of prosecution—Criminal Procedure 
Code (Act V of 1898), ss. 270, 286 (2). 

‘Per MYA Bu, J.—It is the duty of a Public Prosecutor to conduct the case 
for the Crown fairly. His object should be, not to obtain an unrighteous 
conviction, but, as representing the Crown, to see that justice is vindicated ; 
and in exercising his discretion as to the witnesses whom he should or should 
not call, he should bear that in mind, . 

Where the Public Prosecutor has reason to believe that a witness who was 
examined on behalf of the prosecuticn in the committal proceedings is a false 


witness, or is likely to give false testimony he is nct bound to call that witness ; 


or to tender him for cross-examination. All that the prosecution is bound to 
dois to have the witness present at the trial so as to give the Court or the 
defence advocate, as the case may be, an opportunity of examining him as a 
witness for the defence, When such a witness is examined as a witness fur 
the defence, the prosecution has the right to cross-examine him, 

Amrita Lal v. Enipevor, 1.L.R. 42 Cal. 957 ; Queen-Empress v. Durga, 1.L.R. 
16 All. 84 ; Qiueen-Empress v, Stanton, 1.L.R.7 All, 904 ; Raw Ranjan Roy v, 
Emperor, 1.L.R. 42 Cal. 422—referred to. 

Queen-Empress ¥. Tulla, 1.L.R. 7 All. 904; Ramjit Ahir v. K.E., LLR. 2 
Pat. 309— considered. 

Nga Shein v. King-Emperor, Cr. App. No. 865 of 1934, H.C. Ran.—pro tanto 
dissented fromm, : 

It is not the duty of the prosecution to call witnesses who are notin a 
position to give material information in connection with the offence charged, 
or to tender such witness for cross-examination by the defence. 

Emperor v. Ghose, 39 C.W.N, 744—,referred to. 


Per BAGULKY, J.—-Where a magistrate is satisfied that a prima facie case 
has been made out against the accused, he frames a charge, and it is after this 
that the trial begins, either before the magistrate, or, if the case is committed 
for trial, beiore the Court of Session. The Court is concerned with whether 
the Crown has succeeded in proving its case against the accused. It is not 





* Criminal Appeals Nos. 854 and 855 of 1935 from the order of the 
Sessions Judge of .Myingyan in Sessions Trial No. 17 of 1935. 
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trying to determine the guilt or innocence of the accused ; its verdict is either 
“ guilty ” or “not guilty *. The Public Prosecutor’s duty is to be fair and if he 
does not believe his case to be true, his duty is to withdraw the case. If he 
believes in his case, but he disbelieves a witness he should inform the 
Court of the existence of the witness and have him presentin Court in case 


" the defe-ce wishes to call him as its witness, but he is under no obligation to 


call him as a Crown witness. 


Emperor v. Reei, ILL.R. 49 Cal. 277; Nga Lu v, King-Emperor, Cr. App. 
No. 1080 of 1933, H.C. Ran. ; Nga Soe v. King-Emperor, Cr. App. No. 1711 of 
1934, H.C. Ran.; Regina v. Cassidy, 1F, & F. 79.; Regina v. Woodhead, 


2 C. & K.520—referred to. 


Sim for the appellants. Maung Po Myaing ought 


to. hawe been called as a prosecution witness in 


the Sessions Court, or tendered for cross-examination. 
His evidence is in favour of the defence ; but it 
was not the duty of the defence to summon him. 


Ba Han (Assistant Government Advocate) for the 
Crown., There is no provision in the Criminal 
Procedure Code which requires the prosecutor to 
examine all persons who have a knowledge of the 
material facts. But a series of rulings lay down 
that the prosecutor is bound to produce all the 
evidence bearing upon the charge. in the matter 


“of the petition of Dhunno Kazi (1) ; Queen-Empress 


v. Ram Sahai (2) ; Queen-Empress v. Sagal Samba (3) ; 
Ram Ranjan v. Emperor (4); Emperor v. Fateh 
Chand (5); Muhammad Yunnus v. Emperor (6) ; 
Chandrika v. King-Emperor (7). 

There is obviously a limit to the prosecutor’s 
duty to adduce material evidence. He is under 
no obligation to call or tender an untruthful 
witness. In the matter of the Petition of Dhunno Kazi 
(1); Emperor v. Reed (8); Muhammad Yunnus v. 


(1) LL.R. 8 Cal. 121. (5) L.L.R. 44 Cal. 477. 
(2) LLL.R. 10 Cal. 1070. (6) LL.R. 50 Cal. 318, 
(3) LL.R. 21 Cal. 642. (7) ILL.R. 1 Pat. 401. 


(4) LL.R. 42 Cal. 422. (8) I.L.R. 49 Cal. 277. 
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Emperor (1) ; Girishchandra v. Emperor (2) ; Queen- 
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Empress v. Stunton & Flynn (3) ; Queen-Eimpress v, Nea Auxe 


Durga (4); Ramjit Ahir v. King-Emperor (5) ; 
Mathura Tewari v. King-Emperor (6). 

There is no warrant for the practice of tendering 
witnesses only for cross-examination. © 
 Ehes proper rule has been enunciated in Queen- 
Empress v. Durga (4) where it is said that the 
prosecutor should’ bear in mind in exercising 


a discretion as to the witnesses to be produced: 


that he repreSents' the Crown in order to see 
that justice is vindicated. He should not refuse 


to cite a truthful witness merely because the evidence. 
of such witness might favour the defence. But he.is- 


Gyr 
a 
KING- © 
IE-MPEROR. 


under no duty to put into the witness boxa person. . 


_ who is, in his opinion, a false witness or is likely. 
to give false evidence. Neither is he bound to 
tender such a witness for cross-examination. 


Mya Bu, J.—The appellants, Aung Gyi and Paw 
‘Dwe, brothers, of Phayahla village, have been found 


‘guilty of the murder of their fellow villager, 
Maung Soe, by making a joint attack upon him. © 


shortly after lamplighting time on the 8th March 
dast. . 7 

About two years before this occurrence, one 
Maung Tun Hla, an uncle of the two appellants, 
was cut with a dah and for this offence Maung 
Soe was convicted and sentenced to suffer two 
years’ rigorous imprisonment and some lashes of 
whipping. Maung Soe was released from jail only 
about one and a half months before the occurrence. 


(1) LL.R. 50 Cal, 318. (4) LL.R. 16 All. 84. 
(2) LL.R. 58 Cal. 1335. (5) I.L.R, 2 Pat. 309. 
(3) LL.R. 14 All. 521. (0) ILL.R. 8 Pat. 625. 
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[His Lordship discussed the evidence and came — 
to the conclusion that the prosecution had established 
the case against the accused and that their defence 
of alibi had failed. His Lordship also agreed with 
the prosecution that a witness Maung Po Myaing 
who was examined for the prosecution in the 
committing Magistrate’s Court was hot a truthful 
witness. The judgment continued as follows : | 


One of . the questions arising in this case is 
whether the refusal of the Public Prosecutor, 
upheld by the learned Sessions Judge, either to 
examine Maung Po Myaing as a witness for the 
prosecution or to tender the witness for  cross- 
examination by the defence, in the trial, as a 
result of which the witness was called by the 
defence, whereby the Public Prosecutor obtained 
the right and opportunity to cross-examine Maung 


_ Po Myaing, was consistent with the guiding principles 


regarding the conduct-of criminal trials. The Code 
of Criminal Procedure simply requires in general 
terms that the prosecutor (i.e. the Public Prosecutor— 
vide section 270) shall examine his witnesses—see 
section 286 (2). Ii does not contain an express 
mandate that all witnesses must be examined, or 
an express prohibition of the exclusion of one or 
more of such witnesses from examination, with the 
result that the matter is left to the discretion of 
the Public Prosecutor, which must, of course, be 
exercised under the supervision of the Court and 
consistently with practical rules of good _ sense. 
To appreciate what such rules should be, the true 
purpose of, and the true principles underlying the 
Public Prosecutors’ functions in, a criminal trial 
must steadily be borne in .mind. The purpose of » 
a criminal trial is explained by Sir Lawrence 


« 
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Jenkins -C.J. in Ram Ranjan Roy v. Emperor (1) 
as follows : 


“The purpose of a criminal trial is not to support at 
all costs a theory, but to investigate the offence and _ to 
determine the guilt or innocence of the accused; and the 
duty of a Public Prosecutor is to represent not the police 
‘but the Crown, and this duty should be discharged fairly 
and fearlessly and with a full sense cf the responsibility 
attaching to his position.” 


In a later case, another Bench of the same High 
Court emphasized the view expressed by Sir Lawrence 
Jenkins, that itis the duty of the prosecution, not so 
much to secure a conviction as to place all the 
available evidence in the case fairly and fully before 
the tribunal by which alone the guilt or innocénce 
of the accused is to be determined [Amita Lal 
Hazra and others v. Enrperor (2)). 1 respectfully 
agree in the pronouncement in Ram Ranjan Rov’s 
case (1), and in the following pronouncement of a Full 
Bench of the Allahabad High Court [Quccn-Enipress v. 
Durga (3)]: 


“ Tt is the duty of a Public Prosecutor to conduct the case for 
the Crown fairly. His object should he, not to cbtain an 
unrighteous conviction, but, as representing the Crown, to see that 
justice is vindicated ; and, in exercising his discretion as io the 
awitnesses whom he should or should net call, he shouid bear that 
in mind.” , 


In accord with the principles enunciated in these 
pronouncements, the Full Bench further observed : 


“Tn our opinion, a Public Prosecutor should not refuse to call 
‘or put into the witness-box for cross-examination a truthful witness 
xeturned in the calendar as a witness for the Crown, merely 


(1) (1914) LL.R, 42 Cal. 422, 428. (2) (1915) ILL.R. 42 Cal. 957, 1004. 
(3) (1893) I.L.R, 16 All, 84. 
4 





49 


1935 
NGA AUNG 
Gy! 

v. 
KING- 
EEMPEROR. 


Mya Bu, J. 


50 


1935 
NGA AUNG 
GyI 
Vv. 
KING- 
EMPEROR. 


Mya Bu, J. 


INDIAN LAW REPORTS. [Vor. XIV 


because the evidence of such witness might in some fespects be: 
favourable to the defence. Ifa Public Prcsecutor is cf opinion 
that a witness is a false witness or is likely to give false testimony 
if put.into the witness-box, he is not bound, in our opinion, to call 
that witness or to tender him for cross-examinatign.” 


These observations express the view that, I respect- 
fully think, should be adopted. They are in accord 
with the views expressed in Eapress v. Dhunno Kazi 
and another (1), Emperor v. Balaram Das (2) and 
Muhammad Yununus v. Emperor (3). In reading the 
report of the Empress v. Dhunno Kazi and another - 
(1) care must be taken to note that the word 
“favour’’ appearing in the line last but one at page 
124 in the phrase “in his favour’”’ is a printer’s error 
for the word “ power’’ as pointed out by Sir Lawrence: 
Jenkins in Ram Ranjan Roy vy. ‘King-Emperor (4). 

A somewhat greater latitude appears to have been 


‘allowed to the Public Prosecutor in the single-Judge 


case of Qucen-Empress v. Tulla and others (5) by 
declaring that the Public Prosecutor is not bound tc 
call any witness who will not, in his opinion, speak. 
the truth or suppert the points he desires to establish 
by their evidence. But in a later single-Judge case 
of the same High Court, viz., Qucen-Empress v. 
Stanton & Flynn (6), the principle laid down in 
the Calcutta case of Empress v. Dhunno Kazi and 
another (1) was followed, and it was ruled that it is 
not the duty either of the prosecution or of the 
Court to examine any witness merely because he 
was examined as a witness for the Crown before the 
Committing Magistrate, if the prosecution is of 
opinion that no reliance can be placed on such: 


ve 





(1) (1881) LL.R. 8 Cal. 121. (4) (1914) LLL.R. 42 Cal. 422, 428. 
(2) (1922) LL.R..49-Cal. 358. - (5) (1885) LL.R. 7 All, 904. 
(3) (1922) LL.R. 50 Cal. 318. (6) (1892) LER. 14 All. 521. 
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witness’s testimony. Aigain, in Ramjit Ahir v. King- 
‘Emperor (1) a Bench of the Patna High Court held 
that if the police considered a witness to be a false 
‘witness or that his evidence is unnecessary they 
should be justified in not sending up that witness as 
a witness for the prosecution. In making those 
pronouncements reliance was placed:on the passages 
quoted above from Quecu-Empress v. Durga (2). 
‘The learned Judges, however, went as far as to hold 
that where there are eye-witnesses to an occurrence 
‘and the prosecutor does not call some of them, the 
‘Court is entitled to draw an inference adverse to the 
prosecution, but that if the witnesses called for the 
‘prosecution are otherwise worthy of credit the Court 
js not entitled to disbelieve them simply on the 
ground that the others have not been called. 

It is unnecessary for us in the present case to 
‘consider whether we are prepared to go as far as the 
learned Judges in Ramjit Ahir's case (1) went. But 
the trend of the judicial pronouncements clearly 
indicate that if a Public Prosecutor is of opinion 
that a-witness is a false witness or is likely to give 
false evidence if put into the witness-box, he is 
not bound to call that witness or to tender him ~ for 
‘cross-examination. To this extent I am respectfully 
of opinion that the following statement in Nga Sheiti 
-v. King-Emperor (3) namely : 


“It is the duty of the Public Prosecutor to produce before the 
‘Sessions Court all witnesses who were examined for the prosecu- 
tion in the Committal Court, unless prevented from so doing by 
unavoidable circumstances. He need not examine them fot 
the prosecution, if he does not wish to do so, but if he 
‘doés ‘not. examine them he must tender them for cross- 


© 


examination ”, 


(1) (1922) ILL.R. 2 Pat, 309, (1) (1893) LL.R. 16 All. 84. 
fae ' 7. (3) Cr, Ap, No. 865 of 1934, H.C, Ran.. 
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should be modified. Where in a trial the Public 
Prosecutor has reason to believe that a witness w ho 
was examined on behalf of the prosecution in the 
committal proceedings is a false witness, or is likely 
to give false testimony, all that the prosecution is 
bound to do is, as pointed out in Queen-Empress v- 
Stanton & Flynn (1), to have the witness present 
at the trial so as to give the Court or the counsel 
fer the defence, as the case may be, an opportunity. 
of examining him as a witness for. the defence- 
When such a witness is examined as a witness for 
the defence, then the prosecution: has an’ aoe 
right to cross-examine him. 

Similarly, it is not the duty of the , deaccniton: to 
call witnesses who are not in a position to give’ 
material information in connection with the offence 
which has given rise to the prosecution, or to tender 
such witnesses for cross-examination by the defence; 
and it will obviously be an erroneous action on the - 
part of the Public Prosecutor to cali on behalf of | 


-the Crown witnesses whose evidence ‘is in the nature 


of an alibi or the like. [The Emperor v. Nirmal 
Jiban Ghose (2).] Mie 

In the present case the circumstances, which 
must have been before the Public Prosecutor at the 
time that the trial came on in the Court of Sessions, | 
were such as to give him reasonable grounds for | 
believing that witness Maung Po Myaing was either 
a false witness or was likely to give false testimony 
and the Public Prosecutor was justified in refusing 
to examine Maung Po Myaing or tender him for 
cross-examination by the defence. From this it 
follows that the learned Sessions Judge was perfectly 


—$<—_. 


(1) (1885) LL.R. 7 All. 904. (2) 39 C.W.N. 744, 753. 
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justified in acquiescing in or allowing the Public 
Prosecutor's refusal. ede 
Death was the result of the stab-wound inflicted 
by appellant Aung Gyi and this injury was clearly 
sufficient in the ordinary course of nature to cause 
death. There can, therefore, be no doubt that 
appellant Aung Gyi has been rightly convicted of 
murder. The joint attack upon Maung Soe by the 
_two appellants, who are brothers, one with a knife 
_ or a dagger and the other with a dashe, was such 
‘that no difficulty need be experienced in coming to 
the conclusion that the attack was made in further- 
ance of their common intention to. cause the death 
“of Maung Soe. Accordingly, the appellant, Paw 
Dwe, also’ has been rightly convicted of murder. 
Appellant Paw Dwe_ should consider himself 
* fortunate in. having been sentenced to undergo 
transportation for life only, in the absence of any 
definite extenuating circumstances; and -in the 
absence of such circumstances there is no ground 
' for reducing the sentence of death passed by the 
' trial Court on the appellant, Aung Gyi. 
ae In the result the appeilants’ appeals are dismissed 
and the sentence of death passed on Aung Gyj is 


confirmed. 


BaGuLey, J.—I agree with my brother that these . 


appeals must be dismissed and that the sentence of 
death passed on Aung Gyi be confirmed. I also 
agree with him to a great extent in what he says 
regarding the duty cast upon the Public Prosecutor 
with regard to calling or abstaining. from calling 
witnesses. I am unable, however, to follow him in 
_his approval .of all. the cases mentioned in his 
_ judgment with approval.. It rather seems to me that 
these rulings are not all consonant with one another. 
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The ruling which, “Sait respect, L ‘would say was 


Noa“ ‘AUNG the soundest is Queen- Empress v. Durga-(1).. This 


Gyt- 
v. 
KINGr 
EMPEROR, 


BaGuLey, J. 


was a pronouncement by a Bench of six Judges, 
headed by Sir John Edge C.J. The headnote of 
this case, as reported, does not, in my opinion, 
completely sum up the whole ruling. The ruling is 


‘based upon the opinions of Alderson. B. in Regina 


v. John Woodhead (2) and Parke B. in Regina v. 


- Cassidy (3), in which the. latter said that the practice 


he was then adopting had been followed by Lord 
Campbell C.J. and Cresswell J. The dates of these 
rulings are of interest. Regina v. John. Woodhead 
(2) was decided in 1847 and Regina vy. Cassidy (3) 
in 1858. The opinion of the Bench was (page 86) : 


‘ “Tt appears obvious to us that it cannot be the duty of a Public 
Prosecutor acting on behalf of the Government and the country’to . 
call or put into the witness-box for cross-examination a witness 
whom he believes to be a false or unnecessary witness.”’ 


On the same page the Bench stated : 


_ Tt is the duty of a Public Prosecutor to conduct the case for 
the Crown fairly. His object should be, not to obtain an 
unrighteous conviction, but, as representing the Crown to see that 
Justice is vindicated: and, in exercising his discretion as to the 
witnesses whom he should or should not call, he should bear that 
in mind.” i 
with these remarks I must respectfully agree. 

Turning to the “English cases referred to, in 

Regina v. Woodhead (2) Alderson B. had ruled that 
the prosecutor was not bound io call witnesses 
merely because their names were on the back of the 
indictment, Counsel for the défence said, “ Am I to 
understand, my Lord, that if I call them I make 
them my | own _ witnesses ?”, and the reply was, “ Yes, 


e } (1893)-LLR. 16 All 84. és 2 (2) 2: C.K, 520... 2. Bat 
: . 3), A F. & EF. 79. 
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ee That. is the proper course.” and it went 

“For instance, if they were sailed by the prose- 
Lee it might be contended that he ought not to 
give evidence to show them unworthy of credit, 
however falsely the witnesses might have deposed.” 
This extract, it seems to me, completely disposes of 
the practice, only too common in this country, of 
tendering a witness for cross-examination. Either 
the prosecutor calls a witness, makes him his own, 
and he is liable to cross-examination by the defence, 
Or, he refuses to-call that witness as being unworthy 
‘of credit, and then, if the defence choose to make 
the witness their own, the Crown is at liberty 
to cross-examine or to discredit in any other way 
allowed by law. 

Quecn-Empress v. Durga (1) must be held to 
over-rule an earlier case of the Allahabad High 
Court, QOucen-Empress v. Tulla (2) in which it was 
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staied that the Public Prosecutor need -not call . 


certain witnesses. because they would either not 


speak the truth or support the points he desired to - 


establish, but should, however, offer to place them 
in the witness-box for cross-examination. That was 
a ruling by Tyrrell J., sitting alone, and as Tyrrell 
J. formed one of the Bench which decided Quzeen- 
Enipress v. Durga. (1), the earlier case was clearly 
overruled. Another earlier single-Judge ruling. . of 


the Allahabad High: Court, -Oween-Empress v. Stanton - 


& Flynn (3), is in effect supported by ene 
Empress v. Durga (1). 

_ In. a very recent-ruling: of the same Court, w bin 
I only noticed after this judgment had been begun, 
Emperor v. Nem Singh. (4), a Bench-of the Allahabad 











(£)4{1893}-eisRA46- AH: 84: -—~ (31-4189) LL.R: 14-All: 32K ~~ - 
(2) (1885) LL.R.7 All. 904, (4) (1934) LL R. 57.AN1, 267. 
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High Court appears to have broken away completely 
from. the principles laid down in Queen-Empress v. 
Durga (1).- No authority of any kind is quoted in 


the whole of the ruling, -and it is difficult to under- > 


stand how such a ruling could have been pronounced 
by’ a Benck which was bound by the Full Bench 


. decision of Quecn-Empress v. Durga (1). In other — 


~ 


respects this ruling does not follow the view. of the ~ 
Jaw laid down by the High Court of this Province — 


with regard to section 162, Criminal Procedure 


Code. It may safely be said that this ruling is not | 


one which should be followed in this Province. 

The Calcutta rulings are mainly on. the lines: 
laid down by Sir Lawrence Jenkins C.J. in Ran 
Ranjan Roy v. Emperor (2) from which a quotatio1 
has been given by my learned brother. So far. a: 


the quotation is concerned, I am prepared to follow 


it with one slight alteration. I agree that the pur. 


- pose of a criminal trial is not to support at all cost: 
a theory. I-am. not so sure that it would be correct 


to say that the object of a criminal trial is to 
investigate the offence and to determine the guilt or 
innocence of the accused. By the time the case has 
got into the Court of Session the offence, I think, 
is no longer under investigation. | 

This brings us back to the question as to what 


is the object of a criminal trial. The usual .answer 


is, “To ascertain the truth’’; but, as a confirmed 
realist, I do not agree. The search for truth begins 
with the Coroner’s inquest. or the police investi- 
gation. Both these may begin with a clean sheet. 


_ The -Coroner may not even .know whether a crime 


has*been committed, still less, who committed it, The. 


investigation and the inquest are untrammelled by 


(1) (1893) LIAR. 46 All. 84. (2) (1915) L-L.R, 42 Cal. 422. 
. 3 a % cae t 
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any technical rules. The search for. evidence goes’ 


on unrestrictedly, There is no predilection in favour 
of one person or of another. When the search for 
.:truth has resulted in somebody being arrested, he is 
sent before a Magistrate, and the Magistrate begins, 
-not a trial, but an inquiry.- It may be said that he 
starts with a presumption against the man in the 
dock, but this is really not the case. He knows the 
police have thought fit to send that man up for 
-trial, but he is unable to refer to the evidence on 
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which the man has been -sent up for trial so he is’ 


not seriously affected by this in the course of his 
inquiry. -He may take a witness out of the witness- 
box and put him in the dock as an accused - person. 
“He may, if he sees no case proved against an 
- accused person, take him out of the dock and put 
-him into the witness-box. He can call a witness 
“whom ‘the police have either not examined or not 
-sent up to the Court for examination. He is bound 
' by certain rules of evidence which more or less 
apply equally to both sides, and he is still an 
_urtrammelled searcher after truth. Ata certain stage 
‘the Magistrate is satisfied that a prima facie case has 
been made out against the accused. He may have 
completed his inquiry, or he may not ; but he is 
satisfied that a prima facie case has, been made out. 
_ He then frames a charge, and it is after this that 
the trial begins, either before the Magistrate, or, if 


the case is committed for ‘trial, before the’ Court of” 


Session. At this stage the Crown has formulated its 
“case” against the accused. Once the trial is in 
progress we cease to have everything equal as 
between the two parties. The Crown is hampered 
~ by certain rules, particularly the rules laid down in 
section 162 of the Criminal Procedure Code, which 
makes certairi statements utilizable by the accused 


”, 
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but not by the Crown. There is also a presumption 
of innocence in favour of the accused. On the, 
other hand, the Crown can put into the witness- 
box and examine on oath any person who can 
testify to the guilt of the accused, whereas the 
accused is denied the privilege (I personally regard 
it as a distinct privilege) of going into the witness- 
box and giving evidence on- his own behalf. I 
know opinions differ as to whether giving an’accused 
person a right to give evidence on his own behalf 
is a privilege or not, but persorially, for an innocent 
accused, I consider that keeping him ‘out of the 
witness-box is a grave hardship. Still, be that as it 
may, once rules apply which do not apply equally 
to both sides, I think it must be conceded that. the 
trial is no longer an impartial and unbiased search 
for truth. The Court is concerned with whether the 
Crown has succeeded in proving its case against the 
accused, It is not, with all respect, trying to deter- 
mine the guilt or innocence of the accused ; the 
verdict is not either “ guilty ” or “innocent” ; it is, 
in this country, as in England, either “ guilty ” or 
“not guilty”; (In Scotland it may be “ guilty”, 
‘not proven ” or “ not guilty”) ; and the Court is 
only concerned with the question of whether the 
verdict is guilty or something else. 

Further, it seems to me to be necessary to point 
out that Ram Ranjat Roy’s case (1) is based on a 
case which had long-been superseded. At page 428 
the learned Chief Justice lays down the duty of a 
Public Prosecutor and says, ‘“ The duty is clearly 
illustrated by the case of Reg. v. Holden '!2)”’, from 
which a quotation is given. Now, Reg. v. Holder 
{2) dates from 1838 and, as has beeh pointed out, 


tt 








(1) (1915) LL, 42 Cal. 422, (2) 8 C. & P, 609. 
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the cases of Woodhead (1) and Cassidy (2) are both 
subsequent to 1838, so Ram Ranjan Roy's case (3) 
was not founded’ on English Law as it existed at 
the time that it was pronounced. Amrita Lal;Hazra’s 
case (4) repeats Ram Ranjan Roy’s case (3), in 
following Reg. v. Holden. (5) and, to that extent, 
suffers, in my opinion, from the same basic defect. 
The other Calcutta .cases mentioned either reiterate 
.the same statement without authority or refer to 
Ram. Ranjai Roy's case (3), with the rather remarkable 
exception of Emperor v. Reed (6), the judgment of 
Which is very short and is really contained in the 
first sentence : 


“I know of no authority, nor has any been advanced, for the 
proposition that it is the duty of the Public Prosecutor to calla 
witness wno he has reason to believe would give false evidence.”, 


the judgment afterwards giving a reference to Quccn- 
Empress v. Durga (7). 
The Patna High Court has followed the Allahabad 


Special Bench ruling of Queen-Empress v. Durga (7). 


in Ramjit Ahir v. King-Eniperor (8), where occurs 
the passage : 


“Tt would seem also to follow that if the police consider 
a witness to be a false witness or that his evidence is 
unnecessary, they would be justified in not sending up that 
witness for the prosecution and his absence at the trial ought 
not to be a reason for disbelieving the prosecution witnesses. 
if they are otherwise worthy of credit.” 


As I pointed out earlier, by the time the case 
has got to the Court of Session, and the trial has 
really begun, the case for the Crown has crystallized 








() 2c. & K. 520, (5) 8 C. & P. 609, 
2 (Q)1 F.& F, 79. (6) (1921) LL.R. 49 Cal. 277, 
(3) (1915) ILL.R. 42 Cal. 422. (7) (1893) ILL.R. 16 All. 84, 


(4) (1915) LL.R. 42 Cal. 957, 1004. (8) (1922) ILLR, 2-Pat. 309,.315. 
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out and the ‘Public ‘Prosecutor endeavours to prove 
certain facts which, if proved, would result: in the 
conviction of thé accused. The Public Prosecutor 
must believe that his case is true otherwise it is his 
duty .o withdraw the case, or, at any rate, to apply 
for permission to withdraw. It has been stated in 
certain cases that it is no part of the duty of a: 
Public Prosecutor to decide whether the witnesses 
are or are not telling the truth. I entirely disagree 
with this statement. The Public Prosecutor has got. 
to believe his case to be true or to withdraw it. If 
he believes his case, he. believes as a rule the 
witnesses who support it but he certainly disbelieves 
those who donot support it. It is his duty not to 
conceal the existence of these witnesses and it is his. 
duty to inform the Court of the existence of those 
witnesses, and he should have them present in Court 
also, for the reason pointed out by Alderson B, in 
Regina v. Jolin 'Poodhead (1) : 

“You are aware, I presume, of the rule which the Judges 
have lateiy laid down, that a prosecutor is not bound to call 
witnesses merely because their names are on ihe back of the 
indictment. The witness, however, should be here, because 
the prisoner might ctherwise be misled ; he might, from their 
names being on the bill, have relied on your bringing them 
here, aud have negiected to bring them himself. You ought, 
therefore, to have them in Court, but they are to be called by 
the pariv who wants their evidence. This is the only sensible 
rule.” 


and, in this connection, I would like to quote from 
a Bench Judgment of this Court in Nga Soe v. King- 
Emperor (2) : 


“In a case like this, when a witness who is expected to 
support the Crown case does not support it, the Public Prose- 


(i) 2.C. & K. 520. (2) Cr. Ap. No. 1711 of 1934, H.C. Ran, 
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cutor ought to inform the Court that in his opinion the witness 
is not prepared to tell the truth, and, therefore, he does not 
propose to call him. If the defence wishes to call him they 
are, of course, at liberty to do so and the Crown is not 
entitled to suppress the fact that the witness was present or 
professes to know something about the case, and it is the duty 
of the Crown to have the witness present in case the defence 
wished to call him ; but it is not the duty: of the Crown to 
label the witness a prosecution witness and to-put him into 
the witness-box so that the defence, in the guise of cross- 
examination, can jead him through the . evidence which the 
defence wished to obtain from him, while the Crown is unable 
to cross-examine him.’ 


It is the duty of the Public Prosecutor to conduct 
the case fairly. He is entitled to use every fair 
means to support his case, but not unfair means, and 
in this connection I would like to say that I consider 
that the. Public Prosecutor is not entitled to rely on 
a witness who does support him if he-thinks that 
the witness is not telling the truth or is adding to 
the truth. A case like this occurred not long ago, 
Nga Lu v. King-Emperor (1), in which Cunliffe J. 
-. pointed out that it was the duty of a Public Prose- 
cutor, when he found a witness was giving evidence 
against an accused differing from and far more 
damning than what he found recorded in the police 
witness’ statements, to inform the Court that in his 
opinion the witness was not speaking the truth and 
that he did not propose to rely upon his evidence ; 
but, subject to the duty of a Public Prosecutor to 
act with the most scrupulous fairness, he is to be 


given no handicap in addition to those laid upon 


him by the Code of Criminal Procedure. He cannot 
be compelled to put witnesses into the wiiness-box 
who, he knows, intend to support the case for the 


(1) Cr. Ap. No. 1080 of 1933, H.C, Ran. 
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defence, in order that the defence may get their 
evidence with the Crown unable to cross-examine or 
to discredit the witnesses in any way, because they 


are labelled as prosecution witnesses. The extent 


to which this has been carried in some instances 
can be seen from Emperor v. Nirmal Jiban Ghose 


(i), where the Special Bench states : 


“It is astonishing to find that this witness was called by the 
Crown at the request of the defence. It is obvious that 
witnesses to establish anything in the nature of an alibi ought 


to be called by the accused person who takes that line of . 


defence. Unless evidence of that character is tested by cross- 
examination on behalf of the Crown, it is very difficult for any 
one. to say what value should be attached to it.” 


There is always the presumption in favour of the 
accused’s innocence and that presumption continues 
right up to the end of the trial, unless the accused 
admits a fact which amounts to an admission of a 
crime, unless he establishes one of the defences by 
way of an exception. There are also certain handi- 


caps laid upon the Crown by the Code of Criminal 


Procedure, but subject to these there is no rule laid 
down in the Code of Criminal Procedure that the 
Court has got to give every assistance to the accused 
in his defence, unless, of course, the accused is 
obviously handicapped by being without legal advice. 
Subject to these rules in favour of the accused and 
to the rule that the Public Prosecutor must act 


fairly, the Public Prosecutor is entitled to evenhanded ‘- 


justice from the Court. 


(1) 39 C.W.N. 744, 753. . 
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Before Mr. Justice Baguley, and Mr. Justice Ba U. 


THE OFFICIAL RECEIVER, MANDALAY 
SUCCARAM.* 


Insolvency—Order setting aside transfers by insolvent—Anuulment of adjudt- 
calion—Benefit of orders passed in favour of Official Receiver prior to 
annulment—Claim thereto by appointee—" All acts therctofore done ”— 
“ Property” includes right ‘to recover money—Property vesting in debtor 
on anuthuent—Provincial Insolvency Act (V of 1920), ss. 37, 53, 54. 

After the adjudication order has been annulled, an appointee under s.37 of 
the Provincial Insolvency Act can institute and maintain an execution proceed- 
ing against a transferee of the insolvent’s property when the order annulling 
the transfer was passed prior to the annulment of the adjudication. The words 
in s,37 “allacts theretofore done ” are applicable to an order setting aside a 
transfer by. the insolvent, even though the receiver has not recovered the 
property from the transferee before he ceases to act as such on account of the 
annulment of adjudication and the property has become vested in an appointee, 
The term “ property” in s, 37 includes a right to collect money. 

Bailey v. Johuson, L.R. 7 Ex. 263 ; Jaing Bir Singh v. The Official Susie 
‘LL.R.11 Ran. 287--referred to 

Per BAGULEY, J.—When property reverts to the debtor under s. 37, it is 
only to the extent of his right or interest therein, and that must mean the 
extent of his right or interest as it existed on the date of his adjudication. The 
appointee, when there is one, gets not only the whole of the debtor’s original 
assets but also the benefits of the orders which had been nassed in favour 
of the Official Receiver. 

Under those orders he may, as in this case, get the right to recover payment 
of money from certain persons. 

Baiicy v. Johnson, LR. 7 Ex. 263 ; Flower v. Mayor of Lyme Regis, (1921) 
K.B.D. 488; Jaing Bir cae v. The Official Reesiver, 1.L.R. 11 Ran. 287 ; 
Jokhiram v. Chowthmal, 1.L.R. 9 Pat. 945—referred to. 

The difficulty of applying the provisions of s, 37 in various cases of annul- 
ment commented upon, 


Aiyaugar for the appellant. The order of the 
District Court is not according to law. The receiver 


in insolvency had certain transfers in favour of. 


the respondent by the insolvent firm set aside, 
and the respondent was ordered to refund a sum of 


a Civil First Appeal No. 32 of 1934 froti the order of the District Court of 
Mandalay in Civil Execution Case No. 65 of 1933. 
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Rs. 8,050. Part of this amount viz. Rs. 1,500 had 
been recovered when the adjudication order was 
annulled. A vesting order was made under s. 37 
and the Official Receiver became the appointee of 
the debtor’s property, The question is whether as 
appointee he can claim from the respondent the 
balance still due. Scction 37 of the Provincial 
Insolvency Act specifically ‘says that all acts done by 
the Official Receiver up to the order of annulment 
shall be valid. The act of the Official Receiver in 
getting the payment to the respondent annulled is 
therefore valid. Further this amount of Rs. 6,550 
had become, by virtue of the order of the District 
Court, the property of the insolvent and therefore 
vested in the appointee. 

The ruling in Jaing Bir Singh v.-The Official 
Receiver (1) relied on by the District Court is not 
applicable to the facts of this case. There it was 
held that the Official Assignee cannot file or continue 
an application under s. 54 or 55 of the Provincial 
Insolvency Act to set aside transfers. The order of 
annulment is subject to the provisions of s. 37 and 
that section lays down that all acts done by the 
Official Receiver up to the date of annulment shall 
be valid, and the property of the insolvent that vests. 
in the appointee is the property as it exists on the 
date of the annulment of the order of adjudication. 

In this case on the date of the order of adjudi- 
cation the amount of Rs. 6,550 due by the respondent 
was the property of the insolvent and vested in the 
appointee. “ ; 

Clark for the respondent. The effect of s. 37, 
subject to bond fide dispositions lawfully made by - 
the receiver prior to the annulling of the adjudication,. 





(1) LL.R. 11 Ran. 287, 
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is to remit the debtor to his original situation, Bailey 
v. Johnson (1). When no appointment is made the 
debtor himself could not take the benefit of any 
orders under section 53 or 54 passed in favour of 
the receiver prior to the annulment. The appointee 
is in no better position. In passing a vesting order 
the Court does not, nor has it any jurisdiction to 
pass an order affecting the property of any person 
other than the debtor. Jaing Bir Singh and others v. 
The Official Receiver (2); Jokhiram v. Chowthmal (3). 
The effect of orders under sections 53 and 54 is to 
avoid transactions as against the receiver. “Such orders 
do not operate after annulment for the benefit of the 
debtor or the appointee as the case may be. In any 
event the appointee cannot take any steps to enforce 
such orders when as in this case his appointment 
was unconditional. : 

The order which it is sought to execute was 


passed after the date of the annulment of the 


adjudication and consequently is unenforceable. 


Ba U, J.—This case arises out of the insolvency 
proceeding of a money-lending firm known as the 
C.T.A.R.A. Firm of Mandalay. The firm was adjudi- 
cated insolvent on the 22nd June, 1927, and the 
Official Receiver of Mandalay was appointed receiver 
in insolvency. A year later he applied for the 
annulment of the transfer of several sums of money 
amounting in all to Rs. 13,550 made by the insolvent 
firm to the respondent, D. Succaram, on the ground 
that the transfer was a fraudulent transfer within the 
meaning of sections 53 and 54 of the Provincial 
Insolvency Act. He succeeded in his application, 
and the transfer was annulled by the District Judge, 
Mandalay, by an order dated the 27th March, 1929. 


(1) (1872) L.R.7 Ex. 263, (2) LL.R. 11 Ran. 287. 
(3) ILL.R. 9 Pat. 945. 
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On appeal the order of the District Court relating to 
the annulment of the transfer of four sums of money 
amounting to Rs. 8,050 was confirmed but his order 
relating to the annulment of the transfer of Rs. 5,500 
was set aside by this Court by an order dated the 7th 
July, 1930. Before the order was passed by this Court 
on appeal the adjudication of the Chettyar firm was. 
annulled under section 43 of the Provincial Insolvency 
Act. Ii was annulled on the 11th February, 1930. By 
the same order the learned Judge of the District Court 
directed that “the property’ of the insolvent be 
vested in the Official Receiver as from the date of 
the annulment of the order of adjudication. 

In pursuance of the said order the Official 
Recéiver as ‘‘ appointee” applied for execution of 
the order of the District Court passed on the 27th 
March, 1930, as subsequently confirmed by this. 
Court, in respect of Rs. 8,050 in -Civii Execution 
No. 2 of 1932, in Civil Execution No. 4 of 1933 and 
lastly in Civil Execution No. 65 of 1933. In his 
last application for execution the appointee said that 
he had received a sum of Rs. 1,500 towards the 
part payment of the decretal amount. For payment 
of the balance, Rs. 6,550 and costs he. prayed for 
attachment’of half the salary of the respondent. The 
application for execution was opposed by the respon-. 
dent on the following grounds : . 


“(1) That the Official Receiver obtained a decree after the 
adjudication of the C.T.A.R.A. Firm was annulled, and as_ such it 
is ultsa vires. 

(2) That the Official Receiver cannot execute the decree 
as there was no more Official Receiver to the estate of C.T.A.R.A. 
Firm, 

(3) That the decree obtained by the Official Receiver, as 
such, did not vest in the appointee, and the appointee is not 
competent to execute the clecree. 
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(4) That the application for execution is -not legally 
maintainable.” 


On these objections the learned District Judge 
said : 


“* Although the decree-holder has here styled himself ‘ R.K. 
Bannerjee, Official Receiver’ he must be deemed to be acting as 
the appointee under section 37 of the Provincial Insolvency Act. 
I take it that the date of annulment of the transfer in -favour of 


Succaram must be the date of the District Court’s order, which: 


was prior to the adjudication being annulled. 

The question that falls for determination is, then, w feted 
after:the adjudication order has been annulled, an appointee under 
section 37 of the Provincial Jusolvency Act can institute and 
maintain an execution proceeding against a transferee when the 
order annulling the transfer was passed prior to the annulment of 
the adjudication.” ; 


‘The learned Judes answered © this quéstion as 


follows 


: “The receiver prior to the annulment of the order of adjudi- 
‘cation had a right to recover this money from Succaram; but he 
did not avail himself cf this right. The Official Receiver’s powers 
as such fell with the order annulling the adjudication. The next 
question that arises is whether. the right to recover the ‘money 
from Succaram devolved upon the appointee. It could not 
apparently devolve upon the appointee under-section 37 (1) of the 
Provincial. Insolvency Act unless it could be deemed to be the 
property of the debtor. I find considerable difficulty in seeing 
how this right to recover this money from Succaram -could be 
cleemed to be a right which could vest in the debtcr.” 


The application for execution was then dismissed 


by the learned District Judge in accordance with 


this finding. 

The decision of the present appeal, therefore, in 
my opinion turns upon the BaEREGH of the following 
two questions : 

(1) Whether the order passed in the proceed- 
ings instituted by the receiver in insolvency . under. 
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sections 53 and 54 of the Provincial Insolvency Act 
against the respondent Succaram must be treated as 
null and void and of no effect in view of the annul- 
ment of the adjudication of the Chettyar firm ; 

(2) if not, whether the right to recover money 
from the respondent is ‘ property”’ within the mean- 
ing of section 37 of the Provincial Insolvency Act 
which vests in the appointee. 


To answer these questions a reference to section 
37 of the Provincial Insolvency Act must be made. 
Section 37 runs as follows: 


‘€ 37. (1) Where an adjudication is annulled, al! sales and 
dispositions of property and payments duly made, and all acts 
theretofore done, by the Court or receiver, shall be valid; but, 
subject as aforesaid, the property of the debtor who was 
adjudged insolvent shall vest in such person as the Court 
may appoint, or, in default of any ‘such appointment, shall 
revert to the debtor to the extent of his right or interest 
therein on such conditions (if any) as the Court may, by } 
order in writing, declare. 

(2) Notice of every order annulling an adjudication shall be 
published in the local official Gazette and in such other 


manner as may be prescribed.” 


Now, what do the words “all acts theretofore 


done” mean? ‘‘ Theretofore”’ is defined in Murray’s 
Oxford Dictionary as meaning “ before that time ; 
previous to that.” Before that time or previous to 
that as used in this section mean before the time of 
the annulment of the adjudication. Therefore the 
words “all acts theretofore done” in my opinion 
mean all acts done with a view to making sales and 
dispositions of property, including the setting aside 
of transfers. made by the insolvent with a view 
ultimately of making sales of the property so recovered 
for the benefit of the estate in his hands and there- 
fore ultimately for the benefit of the creditors, even 
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though the actual final disposal of the property has 
not been made on the date of the annulment of the 
adjudication and therefore the date on which the 
receiver in insolvency qua receiver ceases to exist. 
This is, in my opinion, in consonance with good 


sense and good law. If it were to be otherwise, the 


result would be startling. Take, for instance, a case 
like this. A transferred his house to B by a 
registered deed. Two months after the transfer he 
became insolvent. The receiver in insolvency applied 
‘for the setting aside of the transfer on the ground 
that it was fraudulent. After an elaborate enquiry 
the Court found that the transfer was, indeed frau- 
duleni. In spite of this finding, if the property was 


still to remain in the possession of B, but not to - 


vest in a person appointed under section 37 after 
the annulment of adjudication, the position would, 
in my opinion, be monstrous. I have therefore, no 
doubt in my mind that the order passed by the 
_ District Court in the proceedings instituted by the 
receiver in insolvency under sections 53 and 54 of the 
Provincial Insolvency Act, has not become vacated 
by the annulment of the adjudication of the Chettyar 
firm. 

Now, this takes me on to the consideration of 
the second question. What is meant by “ property” 
has not been defined either in the Provincial Insol- 
vency Act or in the Transfer of Property Act, but, 
if a reference is made to section 54 of the Transfer 
of Property Act wherein it is pointed out that 
“other intangible things can be made the subject 
for sale” it will be seen that property is used in its 
widest sense, that is to say, it is used in the sense 
not only of the thing which is the subject matter of 
ownership, but includes also the dominion or the 
right of ownership or of partial ownership. In this 
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sense the right to collect’ the money, Rs. 6,550, 
balance of Rs. 8,050 which has been found due by 
the respondent to the C.T.A.R.A. Firm is “ property ”’ 
within the meaning of section 37 of the Provincial 
Insolvency Act, and it vests in the ean under 
the provisions of section 37, 

Itis, however, submitted on bebalf of the respondent 
that even if the right to collect the money from him 
s “ property ’’, it does not vest in the ‘‘ appointee ”’ 
but vests in the debtor, the Chettyar firm, In 
support of his contention the learned counsel for the 
respondent refers to the fcllowing cases.: Lachmi 
Chand Jhawar v. Beépin Behary Ghose (1) ; Markwick 
v. Hardingham (2); Flower v. The Mayor, Aldermen 
and Burgesses of the Borough of Lyme Regis (3) ; 
Crew v. Terry and others (4); Jokhiram Surajmal 
Firm vy. Chowthmal Bhagirath (Ss) < ; Bailey v. Johnson: 
(6). -If these cases are read carefully, it will be seen 
that they do not in the least support the contention 
of the learned advocate for the respondent, but 
supports the case for the appellant. I do not propose 
to go into all these cases but would refer only to 
the observations of Cockburn C.J. in Bailey v. Johnson 
(6) wherein His Lordship said (at page 265) : 


“ The effect of secticn 81 is, subject to any bond fide disposi- 
tion lawfully made by the trustee prior to the annulling of the 
bankruptcy, and subject to any condition which the Court 
annulling the bankruptcy may’ by its order impose, to remit the 
party whose bankruptcy is set aside to his original situation. 
Here the Court of Bankruptcy has imposed no condition ; the 
general provisicn of the section has therefore its full effect, 
and that effect is to remit the bankrupt, at the moment the 
decree annulling his bankruptcy is pronounced, to his original 
powers and rights in respect of his property.’ 

(1) 32 C.W.N, 716. (4) E.L.R. (1876-7) 2 C.P. Div, 403. 


{2) (1880) 15 Ch.D, 339, (5) (1930) LL.R. 9 Pat. 945. 
__ (@) LR. (1921) K.B.D. 488. (6) LR. 7-Ex. 262, | 
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If a condition had been imposed, the bankrupt'’s 
property would only have reverted to him subject to 


that condition. To the same effect his Lordship 


the Chief Justice said in Jaing Bir Singh and others 
v. The Official Receiver (1). His Lordship said: 


{ 
“The eifect of the order of annuiment is that the property 


of the insolvent sabject jo section 37 reverts to him or to the 
person in whom the property is vested as at the date w hen 
the order of adjudication was passed.” 


As the right to collect the amount due from. the 
respondent is found to be property and as such has. 


vested in the appointee, the appointee can in my 


opinion take necessary steps to realize the amount. 


For these reasons I would allow this appeal, set 


aside the order of the Lower Court and allow the 


execution proceedings to proceed. 
The appellant will get his costs of the appeal. 


BAGULEY, J.—I have had the advantage of reading 


my brother's judgment, and I agree that this appeal’ 


must be allowed, but I would like to pat my reasons 
in my own words. 


The. question to be decided is one of extreme. 
difficulty, on which there seems to be considerable: 
diversity of opinion and, if I may be allowed to say- 
so, it exemplifies the need for a recasting of the. 


Piovincial Insolvency Act which, as it now stands, 
is open to differences of interpretation. It is difficult 


tc see the exact basis upon which it is founded. 


As I understand it, the original Bankruptcy Act was 
an Act passed for the relief of insolvent debtors. It 


seems to have been found, certainly in this country 


and probably elsewhere, that the people who most 


(1) (1933) LL.R. 11 Ran. 287. 
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require relief are the creditors who have been 
deceived by parties who resort to trickery. An 
innovation has been made by inserting amendments 
tendirig to make the Act one for the protection of 
innocent creditors, and the two objects have not 
been combined as satisfactorily as one would wish 
they might have been combined. Whether they can 
both be combined in one Act is, of course, a matter 
which need not be discussed here. 

The short point to be decided in this case is 
as follows. A firm was adjudicated insolvent and a 
receiver appointed. The receiver took steps to get 
certain transactions set aside under sections 53 and 
54 of the Provincial Insolvency Act. (I avoid the 
use of the word “annulled” because that occurs 
in another section.) When some transactions had 
been set aside, and while other applications were 
still pending, the adjudication was annulled under 
section 42, and a vesting order made under section 37, 
vesting the property of the debtor in the same 
individual who had been the receiver in bankruptcy, 
namely the Official Receiver at Mandalay. He ceased 
to be a receiver in bankruptcy and became an 
appointee under section 37. He, however, continued 
with the applications, under sections 53 and 54, and 
initiated other similar proceedings after the annulment 
of the adjudication. The case came before this 
Court and was the subject of a Full Bench Reference in 
Jaing Bir Singh v. The Official Receiver (1), and it was 
then decided that after the annulment of the adjudi- 
cation the receiver had no power to continue the pro- 
ceedings under sections 53 and 54. As this is a 
Full Bench ruling, it 1s binding on all Courts in this 
Province, although the contrary view has been taken 





(1) (1933) LL-R. 11 Ran. 287. 
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in other parts of India: but it must be regarded as 
settled law in this Province. The question now before 
us, however, is whether decrees in favour of the Official 
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Receiver, which had been obtained before the annul- MANDALAY 
ment of the adjudication, can be executed by the  succaram. 
appointee under section 37, in whom the estate of the pacurey, J. 


insolvent is vested by means of a vesting order. 

The difficulty of section 37 is that it provides for 
annulments made under different sections. It has 
to provide for the adjudication being annulled either 
because the adjudication should never have.been made 
or because the debtor has paid his debts in full. Such 
annulments may be referred to as honourable annul- 
ments. Then we have annulments because the debtor 


has settled with his creditors by some composition or | 


scheme of arrangement. These might perhaps he 
referred to as satisfactory annulments. Both these 
kinds of annulments are known to English Law, and 
vesting orders under them are provided for, although 
the provision is under different sections in the English 
Bankruptcy Act—section 29, sub-séction (2) for the 
one, and section 21 for the other kind—and these 
sections are diiferently worded. Under the Provin- 
cial Insolvency Act, however, there is a third kind of 
annulment, a penal annulment, under section 43, for 
his failure to apply for his discharge. This is a section 
which, so far as I am aware, has no counterpart in 
the English Act. It is a new section introduced 
in the present Provincial Insolvency Act, and it 
obviously is of a penal nature. Up to the point of 
annulment the debtors were taking advantage of an Act 
for the relief of the insolvent debtors, but section 43 is 
one which takes the relief away from them, and so to 
speak, casts them out of the protection of the Insol- 
vency Act. Nevertheless, the same section 37 has to 
provide for these cases of annulment. 
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Turning to section 37, we get the provision that : 


“Where an adjudication is annulled, all sales and dispositions 
of property and paythents duly made, and all acts theretofor 
done, by the Court or receiver, shall be valid ; but, subjec 
as aforesaid, the property of the debtor who was adjudgec 


‘insolvent shall vest in such person‘as the Court may appoint, or. 


in default of. any such appointment, shall revert to. the debtor 
to the extent of his right or interest therein on such ccnditions 
(if any) as the Court may, by erder, in writing, declare.” 


The passage italicised seems to me to be of 
considerable importance. It must mean something ; 
one can never assume that words in a section are 
purely superfluous, and it seems to indicate that 
what vests in an appointee may not necessarily be 
the same as what would revert to the debtor if no 
vesting order were made, and, with all respect, I 
do not think that the passage in Jaing Bir Singh's 
case (at page 301 of the report) brings up this 
difference in a way to make it patent to the eye, 
and it might be subject to mis-interpretation. The 
passage I refer to is: 

“The effect of the order. of annulment is that the 
property of the insolvent, subject to section 37, reverts to 
him or to the person in whom his property is vested as 
at the date when the order of adjudication was passed.’’ 


Of course, this should be read side by. side with 
section 37, owing to the presence of the words 
““subject to section 37”, but when judgments are 
quoted they are not as a rule read with references 
line by line to the sections referred to. _ 

“Now, the property of the debtor vests in such 
person as the Court may appoint ; but in default of 
such appointment the property of the debtor shall 
revert to the debtor to the extent of his right or 
interest therein, and it appears to me that these two 
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things may be different. It was urged upon us that the 
ruling in Jaing Bir Singh’s case (1) which, of course, 
only decided definitely the point before it, really had 
a much wider application, and that the proper view 
was that not only was the appointee unable to continue 
applications under sections 53 and 54, but that when 
the order of annulment was passed all transactions 
which had been set aside under sections 53 and 54 
became gvod again, unless, of course, they had 
resulted in sales and dispositions of property which 
were. saved by the first part of section 37. This 
would give rise to the obviously unfair result that some 
orders would in fact take effect and some would not 
take effect as a result of subsequent events entirely 
unconnected with the merits or demerits of the 
transfers dealt with. Before us it was argued that if 
this were not the case and if the benefit of the 
setting aside of these transactions remained good 
even after the annulment, the debtor, if the property 
came back to him owing to the absence of a 
vesting order, would get rights and property in 
excess of what he had at the time of his adjudication ; 
for, transfers which he had made, divesting himself 
of property, would have been declared bad, and he 
could regain any property which he had transferred. 
This argument seems to me to lose sight of the 
words in section 37 which are in italics. 

The view which I take is that on adjudication 
the existing property of the debtor vests in the 
receiver in insolvency, that is, the property of the 
debtor. By virtue of. the powers given to the receiver 
under sections 53 and 54, the receiver is able, 
sometimes, to ‘increase the estate in his hands. It 
still remains the preperty of the debtor in the hands 


(1) (1933) LLL.R. 11 Ran, 287. 
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of the receiver in insolvency, and I. take it that 
when a vesting order is made the whole of that 
property in the hands of the receiver in insol- 
vency passes to the appointee,-if there is one. 
If no appointee has the property. vested in 
him, that property reverts to the debtor, but only to 
the extent of his right or interest therein, and that ~ 
must mean the extent of his right or interest as it 
existed on the date of his adjudication : vide .Flower 
v. The Mayor of Lyme Regis(1) and Jokhiram Surajmal 
v. Chowthmal Bhagirath (2). 1 would also refer to 
the passage from Bailey v. Johnson (3) quoted by my 
brother, which states that the bankrupt, at the moment 
the decree annulling his bankruptcy is pronounced, . - 
reverts to his original powers and rights in respect 
of his property. What would happen in such a case. 
to the accretions which the receiver in. insolvency 
had made to: the estate is obscure, but there is no 
need to explore this matter further in this judgment. 

The appointee, however, as I have said, when there 
is one, gets not only the whole of the debtor’s original - 
assets, but he gets the benefits of the orders which 


had been passed in favour of the Official Receiver. ~ 


Under those orders he may (as in this case he has) 
get the right to recover payment of money from 
certain persons. Those decrees form part of the 
estate which passed from the receiver in insolvency 

to the appointee. Can there be any reason for prevent- 
ing the appointee from executing those decrees which 
had passed to him from the receiver in insolvency 
by virtue of the vesting order? I can see no reason. . 
The appointee may be condemned to a passive 
existence, as suggested in Jaing Bir Singh’s case (4), 


(1) L.R. (1921) K.B.D. 488. (3) L.R. 7 Ex, 263. 
(2) (1930) LL.R. 9 Pat. 945. (4) (1933) I.L.R. 11 Ran. 287, 
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but I see no reason why he should be absolutely inert. 
He is an individual ; not a piece of dead matter. 
He is not the bank till; he is the cashier in charge 
of the till. If a fire took place, the till would let the 
notes in it be burnt, but ‘the cashier would rescue 
them ; and, even when there was no fire, he would 
-comply with the lawful requisitions for payments made 
to him. The assets of an insolvent may require safe- 
guarding, as in the case of a decree, which perishes 


from negligence if allowed to stay for three years- 


without action being taken on it. The receiver is 
not , like a sheep-fold in which the flock may 
starve, he may not have the control of the sheep 


which the shepherd has, but he certainly has the ° 


control thac a good hireling has, who would feed and 
water the flock, and if he sees a hole being made in 
the fence; would repair it of his own initiative, in 
addition to complying with orders given to him by 
the competent authority. 
I-can see nothing in the Act which says that the 
- appointee is to be ranked lower than an ordinary 
bailee. In this case he is somewhat in the nature 
_ Of.a bailee for hire or reward, because provision has 
been made for the drawing of commission. Execut- 
ing a decree and thereby preventing the right to draw. 
the money from being completely lost is a normal 
procedure in safe-guarding the estate in his hands so 
that. creditors may later on have recourse to it. I 
can, therefore, see no legal reason why he should 
not take the very proper course of executing a decree 
in favour of the receiver in insolvency. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Mosely. 


NGA AUNG THIN AND ANOTHER 
. v. 
KING-EMPEROR.* 


Prevention of Crime (Young Offenders) Act (Burma Act II] of 1930), ss. 
11, 13, 25 (1)—Offence tried by magistrate not invested with powers nnder 
Part Ul of .the Act—Magistrate's finding of guilt—Submission of 
proceedings to a magistrate empowered—Magistrate's order sending 
accused to Borstal school—Appeal against the order. 

Under s. 13 of the Prevention of Crime (Young Offenders) Act in 
addition to the right of appeal against an order amounting to a sentence 
under the Code of Criminal Procedure the accused has the right of appeal 
against any order affecting him except non-final orders as to age, or 
directing the submission of the case to a magistrate empowered. 

A magistrate tried a case of arson against the accused who were 18 years of 
age. Not being invested with powers under Part II of the Prevention of 
Crime (Young Offenders) Act he recorded his opinion that the accused 
were guilty and submitted the proceedings to the District Magistrate under 
s. 11 Of the Act. The District Magistrate, acting under s. 25 (1) of the Act 
ordered the accused to undergo four years’ detention in a Borstal school. ; 
Held, that the. order of the District Magistrate was appealable but the 
appeal lay to the Court of Session. 


MosELy, J.—The two appellants were tried by 
the 5th Additional Magistrate of Maubin on a 
charge of arson under section 436, Indian Penal 
Code. He recorded his opinion that they were 
guilty. As they were only 18 years of age, and 
the Magistrate was not invested with powers under 
Part II of the Prevention of Crime (Young Offenders) 
Act (III of 1930), he submitted the proceedings 
to the nearest Magistrate so empowered, the District 
Magistrate, under section 11 of the Act. The District 
Magistrate acting under section 25 (1) of the Act 





* Criminal Appeals Nos. 1437 and 1438 of 1935 from the order of the 
District Magistrate of Maubin in Criminal Trial No. 10 of 1935, 
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ordered that the appellants undergo four years’ 
detention in the Borstal School. 

The appeals have been presented to this Court. 
If an appeal lies it lies to the Court of Session. The 
question for decision is whether an appeal can 


lie in virtue of the provisions of séction 13 of the 


Act, or whether this Court should take up the 
proceedings in revision. rs 
Section 11 of the Act directs that where a Court 


“is not empowered under Part II of the Act, and 


is of opinion that a person tried by it should be 
dealt with under Part II of the Act, it shall record 
such opinion, and submit its proceedings and forward 
the accused to the nearest Magistrate so empowered ; 
and such Magistrate may continue the proceedings, 
or commence them anew, or pass any order which 
he might have passed if the accused had originally 
been tried by him. 

Section 13 of the Act reads: 

“In addition to the right of appeal provided in ordinary 
course by the Code of Criminal Procedure every perscn 
affected by an order made under this Part, except on a 
finding as to age under section 14, or an order under 
section 11 * * * may appeal to the Court of Session * *.” 

It would look at first sight as if section 13 of 
the Act laid down that no appeal lies against any 
order of detention passed in lieu of sentence 
under section 25 (1). The only order mentioned 
4n section 11 as such is the order to be passed 
by the Magistrate empowered, which can only be 


-.an order under section 25 (1). There is no reason 


why the right of appeal should be abolished merely 
because the case has been submitted to a Magistrate 
for orders instead of being tried by him, and in 
fact under section 11 the Magistrate empowered 
amay retry the proceedings himself. If the Magistrate 
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so empowered had taken cognizance of the case 
originally. there would have been a right of appeal. 
In similar cases where a Magistrate of the second 
or third class submits proceedings to the District 
Magistrate or Subdivisional Magistrate under section 
349, Code of Criminai Procedure, there is a right 
of appeal from the orders, of the District or 
Subdivisional Magistrate. It was no doubt not 
intended by section 13 that the orders of the 
Magistrate so empowered should not be subject to: 
appeal. But apart from this I consider the language: 
of section 13 itself shows that what is meant by 
the words “an order under section 11” is the order 
of the Magistrate who originally tried the case 
forwarding the accused to the nearest Magistrate: 
empowered. Although section 11 does not formally 
apply the word “order” to the submission of the 
proceedings, such an order, not being a final order 
on the merits of the case, is more or less ejusdem 
generis with the other matter mentioned in section 
13 as not being subject to appeal, that is a “finding 
as to age. But perhaps the most important consi- 
deration is this, that if it were to be held that an 
order made under section 11 was not appealable by 
virtue of the provisions of section 13, that would 
be contrary to the opening words of section 13: 
itself, which allow the rights of appeal provided by 
the Code of Criminal Procedure, and would render 
that provision meaningless. It is impossible to 
construe section 13 as saying firstly that the accused 
shall have all the rights of appeal provided by the 
Criminal Procedure Code, and then secondly that 
no appeal shall lie from the decision of a Magistrate 
empowered under this part merely because the: 
proceedings have been forwarded to him with his. 
opinion by another Magistrate. The section must. 
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mean that in addition to the rights of appeal against 
an order amounting to a sentence under the Code 
of Criminal Procedure the accused shall have the 
right of appeal against any order affecting him 
except non-final orders as to age, or directing * the 
‘submission of the case to a Magistrate empowered. 

It appears to me, therefore, that the appellants 
have a right of appeal, and this appeal lies to the 
‘Court of Session. It will be directed, therefore, 
that these appeals be forwarded to the Court of 


Session, Myaungmya, for disposal. 


§ 


APPELLATE CIVIL. 
Before Mr. J one Mya Bu, and Mr. Justice Baguley, 
ASGAR ALI v. C.V.R.M. FIRM.* 


‘Suit by creditor to establish right to attach and sell property—Avoidance of 
fraudulent transfer —Representative suit necessary—Civil Procedure Code 
‘Act V of 1908), O. 21, r.63—Omission to sue in proper form not fatal—Trial 
Court's function--Objection asto form of suit taken only on appeal—Appel- 
late Court cannot entertain objection uor can remand suiti—Inherent 
jurisdiction—Irregular exercise of jurisdiction—Trausferee from debtor— 
Objection to form of suit when to be taken. . 

Where a suit is brought by a creditor under Order XXI, r. 63 of the Civil 
‘Procedure Code to establish his right to attach and bring to. sale certain 
-preperty, and in order to succeed it is necessary to avoid a transfer of the 
property on the ground that the transfer has been made with intent to defeat 
-or delay the creditors of the transteror, the suit. must be brought as a represen- 
tative suit. - ; 

A.K.AC.T.V. Chetltyar v. RMLA.RS. Firm, 1.L.R, 12 Ran. 666—approved. 

The omission to file the suit in a representative form is not fatal to the 
‘maintenance of the suit, and the trial Court can and should permit the piaintiff 
‘to take proper steps to set matters right. Butif no objection is taken to the 
form of the suit in the trial Court, and is only raised for the first time in the 
appeal, the objection cannot be allowed in the appellate Court, and the appel- 
Jate Court should not remand the case to the trial Court to remedy the defect. 


* Civil 2nd Appeal No, 198 of 1935 from the judgment of the District Court 
wf Toungoo in Civil Appeal No, 20 of 1935, 
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Where a.Court has inherent jurisdiction to try a particular suit but its juris-- 
diction is irregularly invoked, a litigant by his conduct may be precluded from 
maintaining in the circumstances of the case that the suit was not maintainable 
as framed. 


The provisions of s. 53 of the Transfer of Property Act are for the benefit 
of transferees from judgment-debtors, and if such a transferee does not raise 
the objection as to the form of the suit in the trial Court he is precluded from. 
raising it in the appellate Court. ' 

Amir Khatoon v, Abdul Jabber, Civil 2nd App. No. 244 of 1932, H.C. Ran. 
—followed. : 

Bimalanandan Prasad v. The United Refineries, Lid., 1.L.R. 11 Ran. 79;: 
Soral Bibi v. N.S.A.R. Chettyar Firm, Civil 2nd App. No. 344 of 1936,. 
HC. Ran.—referred to. : 

Maung Tun Thein v. Maung Sin, L.L.R. 12 Ran. 670—pro tanto dissented 
from. 


N.N. Sen for the appellant. 
P. K. Basu for the respondent. 


Mya Bu and Bacu.ey, JJ.—This appeal arises out: 
of a suit brought for a declaration under Order XXI,. 
rule 63. The C.V.R.M. Firm had a decree passed in. 
its favour against Budi Rahman, and in execution of 
that decree attached four pieces of land. Asgar Ali, 
the present appellant, applied for removal of attach- 
ment, and got the attachment removed. The C.V.R.M. 
Firm then filed a regular suit for a declaration that 
the lands attached belonged to Budi Rahman, and 
that the transfer from Budi Rahman.to Asgar Ali, 
which Asgar Ali had used in order to get the attach- 
ment removed, was “ a bogus and collusive one 
without consideration made between judgment-debtor 
and the defendant (who is his relative and friend} 
in order to defraud the creditor of money due by 
the judgment-debtor and that it is void.” 

Asgar Ali filed a written statement in which he 
denied that the transfer was bogus and collusive, 
and he attacked the status of the agent of the 
firm who had filed the plaint. The latter issue was 
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answered in favour of the plaintiff firm, and the 
suit went to trial on two issues : 


“1. To whom do the lands in dispute belong ? 

2. Is the sale deed, exhibit 1, a sham one made. without 
consideration, in order to defraud the creditors of the judgment- 
debtor Budi’ Rahman ? 


The trial Court went into the evidence at some 
length and came to the conclusion that the sale 
deed was a fraudulent one. It passed a decree 
declaring that the land in suit belonged to the 
judgment-debtor, Budi Rahman, and was liable to 
attachment and sale by the plaintiff firm under 
their decree. Asgar Ali filed an appeal to the District 
Court entirely on the facts. The appellate Court 
agreed with the view of the facts taken by the trial 
Court and dismissed the appeal. From the appellate 
Court’s decree the present appeal has been filed. 
The appeal, of course, can only be on points 
of law, and the point of law argued is that a suit 
of this nature could not be brought by one single 
creditor ; it must be regarded as a suit to set aside 
a deed of transfer under section 53 of the Transfer 
of Property Act, and it should, therefore, have been 
° brought by the attaching creditor in his represen- 

tative ‘capacity. The authorities relied upon by the 
learned counsel were two single-Judge rulings of this 
Court : A.K.A.C.T.V. Chetiyar v. R.M.A.R.S. Firm (1), 
and Maung Tun Thein v. Maung Sin (2). In the 
first of these it is laid down that when a suit is brought 
under Orde1 XXI, rule 63, by an attaching creditor to 
establish his right to attach and bring to sale certain 
property, and in order to succeed it is necessary to 
avoid a transfer of the Pree on the ground that 


(1) (1934) I.L.R. 12 Ran. 666. (2) (1934) LL.R, 12 Ran, 670. 
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the transfer has been made with intent to defeat or 
delay the creditors of the transferor, the suit must 
be brought in the form of a representative suit ; 
and in the second it was pointed out that. the 
omission to file the suit originally in a representative 
form is not fatal to the maintenance of the suit 
and the Court can at any time take steps to have 
the nature of the suit altered, and even the appel- 
late Court may remand the case for the omission 
to be repaired. . 

With the correctness of the first of these rulings, 
so far as it applies to Coutts of original jurisdiction, 
there can be no question. A trial Court should 


see that a suit of this nature is brought in a 


representative capacity, and, if necessary, can direct 
the plaintiff to take proper steps to ‘put matters 
right if he has brought a suit in the way in which 
it is brought in the present case. The case of 


Maung Tun Thein vy. Maung Sin (1), however, so. 
far as it suggests that an appellate Court, under 


these circumstances, should remand the case to 
have the defects remedied when these defects are 
pointed out for the first time in appeal, seems to 
run counter to a Bench decision of this Court, 


-which was never officially reported, [Amir Khatcon 


v. Abdul Jabber (2)]. The appeal then under con- 
sideration arose out of a case of this nature, in 
which the suit was not brought in a representative 
capacity although it should have been so framed; and 
no exception to the form of the suit was taken in the 


trial Court. Objection was first raised in first appeal, 


but the objection was overruled, and on second appeal , 


to this Court it was held that in sucha case if objection 
was not taken to the form of .the suit in the trial 


(1) (1934) ILL.R. 12-Ran.-670. (2) Civil 2nd Appeal No, 244 ‘of 1932, 
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Court but was only raised for the first time in the 
appeal, the objection could not be allowed in the 
appellate Court. It was pointed out that the Court 
had inherent jurisdiction to try a case of this nature, 
and that the provisions of section 53 of the Vransfer 
of Property Act, as amended, were enacted primarily 
for the benefit of transferees from judgment-debtors, 
and not for the benefit of judgment-debtors them- 
selves. The judgment of the learned Chief Justice 
goes on: 


“It is not pretended that the trial Court had not inherent 
jurisdiction to try this question, but it. was contended that its 
jurisdiction could’ only be invoked in a representative suit 
lodged on behalf of the creditors generally, and not in a suit 
‘by one or more creditors in their individual capacity. 

In my opinion it is well settled Jaw that where a Court 
has inherent jurisdiction to try a particular suit but its jurisdic- 
tion is irregularly invoked, a litigant by his conduct may be 
‘precluded from maintaining in the circumstances of the case 
that the suit was not maintainable as framed, a fortiori in a 
case where the irregular institution of the suit was due to a 
failure on the part of the plaintiff to conform to an enactment 
‘passed for the benefit of a particular class of persens such as 
‘the provision now under consideration. 

In the present case the appellant elected to go to trial 
‘without alleging in her written statement, or raising by way 
of an issue, that the suit as framed was not maintainable 
by reason of section 53 of the Transfer of Property Act. 
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The appellant only contended that the particular creditor _ 


‘who is the plaintiff in the suit had no interest in the subject 
‘matter of the decree, which was incapable of assignment, 
and further that the transfer was executed bond fide and for 
‘value.”’ 


‘This ruling was followed by another single Judge in 
Soral Bibi v. N.S.A.R. Chettyar Firm (1), and we 
are quite satisfied that it is correct. The same 


(1) Civil 2nd Appeal No, 344 of 1934. 
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principle has been affirmed in Bimalanandan Prasad 
v. The United Refineries, Limited, and others (1). 

In the present case both Courts have found that 
as a matter of fact the transfer of the land in question 
was fraudulent, and against this finding of fact no 
second appeal lies. The appeal is, therefore, dis- 
missed with costs. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


SEIN HTAUNG 


v. 


V.E.A. CHESTYAR FIRM.* 


Appeal to His Majesty in Council—Civil Procedure Code (Act V of 1908), s. 109 
(c)—Point of law of general public importance—d ccession to ‘mortgaged: 
property—Accession made by morigagor or any other person—Prima facie 
meaning—Imperilling mortgagee’s sccurity—Transfer of Property Act IV 
of 1882 and XX of 1929}, s. 70. 

A Court ought not to grant a certificate under s. 169 (c) of the Civil Proce- 
dure Code unless a point of Jaw is involved in the appeal which is not only 
substantial as between the parties, but one of general public importance or of 
such a nature that the decision upon it may govern numerous cases. 

_ Itis a matter of general importance that persons concerned in mortgaging. 

property in India generally should be infcrmed whether the words “ any 

accession is made to the morigaged property’’ in s, 70 of the Transfer of 

Property Act mean any accession made to the mortgaged property by the 

mortgagor and/or his representatives in title, or any accession to the mortgaged. 

property by whomsoever the accession may have been made. 

Prima facie the words would include any accession to the property, and if 
any building erected upon the property or any other accession thereto by a. 
stranger “ under a colour of title” or ‘‘ under a bord fide title or claim of title” 
is excluded from the ambit of the section the result will be that a fraudulent 
mortgagor by allowing some innocent third person to erect a building will 
be able to imperil, if he does not destory, the value of the security to the 
mortgagee. 

Thakoor Chander v. Bhattacharjee, 6 W.R. 228 ; Vallabhdas v. Develop- 
ment Officer, Bandra, 56. L.A. 259—referred to, 





(1) (1933) LL.R. 11 Ran. 79. 
* Civil Misc. Application No, 70 of 1935 arising out of Civil First Appeal 
No. 14 of 1935 of this Court. 
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Hay (with him Po Han) for the applicant. An 
important question of law is involved in the present 
case, and it is therefore a fit case for appeal to His 
Majesty in Council. The maxim quidquid plantatur 
solo solo cedit has no application in India, Thakoor 
Chander v. Ram Dhone (1); Narayan Das vy. Jatindra 
Nath (2) ; Premji Jivan v. Haji Cassum (3); Vallabhdas 
v. Development Officer, Bandra (4). A person putting 
up a building bond fide on another person’s land which 
turns out to have been mortgaged to a third party is 
entitled to remove his structure. 

The applicant is not a lessee in the strict sense of 
the term because his lease has not been registered ; 
but he cannot -be regarded as a trespasser for that 
reason. He is in the position of a tenant, and the 
principle enunciated in s. 108 of the Transfer of Pro- 
perty Act should be applied by way of analogy. « 

Further, the construction of s. 70 of the Transfer of 
Property Act is- involved in this case. The term 
“accession’’ to mortgaged property in that seclicn 
cannot be deemed to include all accessions to mort- 
gaged property irrespective of whether they have one 
made by the mortgagor or a third party. 

In Lala Beni Ram v. Kundan Lall (5) speciai leave 
to appeal was given in similar circumstances. 


‘Clark for the respondent. S. 70 of the Transfer of 
Property Act makes no distinction between accessions 
to mortgaged property made by the mortgagor or a 
third party. All accessions accrue for the benefit of 
the mortgage, because if it be otherwise the security 
will be impaired to a great extent. Moreover, accord- 
ing to the applicant’s own showing, his title is derived 





(1) 6 W.R, 228. (3) LL.R. 20 Bom, 298. 
(2) LL.R. 54 Cal. 669, (4) 56 ILA. 259. 
(5) 26 LA, 58, ; 
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from the mortgagor, and therefore he is merely a 
representative of the mortgagor so as to be included in 
the definition of the latter term (s. 59A). Mannu Mal 


Cretryar V- Ram Chandra (1) is the only case directly in 


FIRM. 


poini. 

Under the Transfer of Property Act, as amended in 
1929, registration is notice, and the applicant cannot 
_contend that his action in advancing money for the 
‘erection of the structure was bond i His claim 
arose after the mortgage. 

Further, s. 109 of the Code of Civil Procedure does 
not permit a certificate being granted where the 
property in dispute is capable of money valuation, and 
is less than Rs. 10,000. Banarsi Prasad v. Kashi 
Krishna (2); Radhakrishna Ayyar v. Swaminatha 


Ayyar (3). The question involved in this case is not 


of general importance, Jivangiri Guru vy. Gajanan 
Narayan (4), but merely affects the parties. 


Hay in reply. All the questions raised in this case, 
namely, whether the fact that registration is notice 
affecis bond fide claimants like the applicant, whether 
s. 70 refers to ail accessions to mortgaged property, and 
whether the applicant has the right to remove his 
structure within a reasonable time, are of general 
importance, and therefore a certificate of fitness ought 
to issue. 


' PaGE, C.J.—This is an application for a certificate 
granting leave to appeal to His Majesty in Council. 
it is common ground that, although the amount of 
the subject matter in dispute at the trial was over 
Rs. 10,000, the amount or value of the subject matter 
involved in the appeal to His Majesty in Council is 


(1) LL.R, 53 All, 334, (3) 1.L.R. 44 Mad. 293. 
(2) L.L.R. 23 All, 227, (4) ILL.R, 50 Bom, 753, 75 
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only Rs. 4,000. It follows that the appeal does not 
fall within section 110 of the Code of Civil Procedure. 
It is contended, however, that it falls within section 
109 (c) of the Code, and that a certificate ought to 
be granted upon the ground that the decree is a fit 
one for appeal to His Majesty in Council. 

Now, a Court ought not to grant a certificate 
under section 109 (c) unless a point of law is involved 
in the appeal which is not only substantial and 
important as between the parties, but one of general 
public importance or of such a nature that the 
decision upon it may govern numerous cases. 

The facts, so far as material, are that a mortgage 
of certain property was created in favour cf the 
respondent. The mortgage included not only the 
land but all buildings thereon. At the time of the 
mortgage there was a residential house on the 
mortgaged land. That house was destroyed by fire. 
The applicant for leave to appeal appears to have 
financed the mortgagor to enable him to erect another 


house upon the site. That was done, and the second . 


house was also destroyed by fire.. The date of 
the mortgage was the 27th April, 1929. On the 13th 
October, 1931, the mortgagor made an agreement 
with the applicant, who was impleaded as a defendant 
in .the suit, under which, we understand, the applicant 
was to be at liberty to erect a house upon the land 
and to obtain a tenancy of that house so long as the 
house should remain in existence. That was a lease 
which admittedly required registration, but it was 
not registered and therefore no valid or effective 
lease in the above sense was created in favour of 
the applicant. Ina suit upon the mortgage a decree 
was passed not only against the mortgagor but also. 
against the applicant upon the ground that the house 
which the applicant had erected upon the land was 
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an accession to the mortgaged property within section 
70 of the Transfer of Property Act. In the course 
of his judgment Baguley J. laid down that ‘. 


“the wording of section 70 is perfectly clear. Nothing is said 
about accessions to the mortgaged property being made by the 


‘mortgagor or the mortgagee.” 


Now, the question that falls for determination in 
the present proceedings is whether the words “ any 
accession is made to the mortgaged property” in 
section 70 of the Transfer of Property Act mean 
any accession made to the mortgaged property by 
the mortgagor and/or his representatives in title, or 
any accession to the mortgaged property by whom- 
soever the accession may have been made. That is 
a question which, to my mind, is one of great public 
importance, having regard tu the existing law in India 
and the large number of ,cases which must be affected 
by it and in respect of which the present case will 
form a precedent. It is manifest that the word 
“accession” in section 70 is in general terms, but 
it is argued on behalf of the applicant that such a 
construction would not be in accordance with well- 
settled principles of law in India, and that the word 
““accession”’ does not include something erected on 
the land by a stranger to the mortgage under a bond 
fide title or claim of title. In support of this 
contention a number of cases were cited, but I think 
that it will suffice if I refer to two ;—Thakoor Chander 
Poramanick and others v. Ramdhone Bhattacharjee (1) 
and Vallabhdas Naranji v. Development Officer, 
Bandra (2). In the earlier case Peacock C.J. 


observed : 


‘We have not been able to find in the laws or customs of 
this country any traces of the existence of an absolute rule 


(1) 6 W.R. (Givil Rulings) 228. (2) (1929) 56 I.A. 259, 
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-of- Jaw. that whatever is affixed or built on the soil becomes 
-a part of it, and is subjected to the same rights of property 
as the soil itself.” 


“And later in the same judgment his Lordship added : 


“We think it. clear that, according to the usages and customs 
‘of this country, buildings and other such improvements made 
on land do not, by the mere accident of their attachment 
to the soil, become the property of the owner of the soil; 
and we think’ it should be laid down as a general rule that, 
if he who makes the improvement is not a mere trespasser, 
but is in” possession under any bosd fide title or claim of title, 
he is entitled either to remove the materials, restoring the 
Yand to the state in which it was before the improvement was 
made, or to obtain compensation for the value of the building 
if it is allowed to remain for the benefit of the owner of the 
‘soil,—the option of taking to the building. or allowing the 
removal of the material, remaining with the owner of the land 
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in those cases in which the. building is not taken down by — 


the builder during the continuance of any estate he may 
“possess.” 


I am bound to say, with the greatest respect for 
anything that fell from Peacock C.J., that I find that 
a hard saying, for if such a principle is applied in 
the construction of section 70 the result may be that a 
mortgagor by allowing some innocent third person to 
erect a building upon the mortgaged land will imperil, 
if he does not destroy, the value of the security, 
and thereby do great injustice to the mortgagee. I 
find it difficult myself to understand what differen- 
tiation in law can be made between a trespasser and a 
person de facto in possession but who has no title to 
be in possession of property, however bond fide he may 
‘claim that he has a title; indeed, I have difficulty, 
with all due deference, in apprehending what is meant 
by the expression “ bond fide title or claim of title” 
as used by Sir Barnes Peacock in this connection. 
‘This question, however, was referred to by the Judicial 
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Committee of the Privy Council in the second case: 
to which I have referred, and Lord Carson in 
delivering the judgment of the Board observed : 


“It was agreed on both sides that the English law as. 
ecmprised in the maxim ‘ Quidgquid plantatur solo solo cedit” 
has no application.” 


After citing the judgment of Peacock C.]., Lord. 
Carson continued : 


“The question is, what is meant by a ‘mere trespasser’ as. 
contradistinguished from possession under ‘any bond fide title or 


claim of title’ .”’ 


And in connection ‘with the facts of the case then 
before the Judicial Committee his Lordship added 


that : 


‘“* The learned counsel for the respondent, whilst contending: 
that such was not the true state of facts, and that the Government 
officials could not be considered mere trespassers, was prepared 
to argue that, even if it were so,-once it was admitted that the 
English maxim did not apply, the logical consequence followed 
that in any case of trespass by building on the lands of another,. 
the trespasser had a right to remove the structure or be paid the 
value thereof by the owner, and he relied upon the fact that no- 
case drawing a distinction in the nature or degree of the trespass 
could be found. Tlieir Lordships, however, do not think it 
necessary to give a decision upon this far-reaching contenticn.. 
They agree with what was apparently the view of both Courts in. 
India that under the circumstances of this case, as already set 
forth, by the law of India, which they appear to have correctly 
interpreted, the Government officials were in possession ‘ not as 
mere trespassers’ but under such a colcur of title that the buildings 
erected by them on the land ought not to be included in the 
valuaticn as having become the property of the landowner.” 


Now, it is to my mind a matter of general impor- 
tance that persons concerned in mortgaging property 
in India generally should be informed whether the 
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words ‘any accession is made to the mortgaged pro- 1935 
perty in section 70 of the Transfer of Property Act bear a 

: : - pi Jay Nee Ua. : : TAUNG 
the meaning that prima facie is to be attributed to them e 
and include any accession to the property, or whether ee " 
any building erected upon the property or any ovher Firm. 


accession thereto by a stranger “under a colour of Pace, CJ. 
title’ or “undera bond fide title or claim of title?’ — 

is excluded from, the ambit of the section, because if 

section 70 is to be construed in the latter sense it 

appears to me that the door is open for fraudulent 
mortgagors to go some way, by taking advantage of 
innocent third persons, towards destroying the value of 

the mortgage security. 

'- For these reasons, in my opinion, the present case 


_ is one in which the Court ought to issue a certificate 


granting leave to appeal to His Majesty in Council 


_ under section 109 (c) of the Code of Civil Procedure, 


and a certificate will issue accordingly. Costs ten gold 


mohurs will abide the result of the appeal. 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chicf Justice, Mr. Justice Mya Bu, and 
Mr, Justice Dunkley. 


THE BANK OF CHETTINAD 
é v. 
THE CHETTYAR FIRM OF S.P.K.P.V.R. 
AND ANOTHER.* 


Mortgage decree by High Court—Land situate outside the jurisdiction—Suit 
by mortgagor to declare mortgage decree void—Dismissal of the snit— 
Application by mortgagee for personal decree for balance—Mortgagor’s 
plea of mortgage-decree being void—Decree not set aside in any 
procecdings—E ffect of dismissal of suit to set aside decree—Res judicata 
—Subsisting mortgage decree—Competency of the Court to grant personal 
decree, 

The appellant Bank filed a mortgage suit against the respondents on 
the Original Side of this Court, and obtained a preliminary mortgage-decree 
and afterwards a final decree for sale.. By consent the final decree was 
transferred to the District Court of Hanthawaddy for sale of the mortgaged 
properties as they were situate in the jurisdiction of that Court. The 
properties were sold and realized less than the mortgage amount. The 
respondents filed a suit claiming that the Court had no inherent jurisdiction 
to entertain the mortgage suit as the properties “were situate outside its 
jurisdiction, and prayed for a declaration that the preliminary and.the 
final decrees in the mortgage suit were null and void. This suit was 
dismissed. She Bank now ‘applied for a personal decree against the 
respondents for the balance due. The respondents contended that the 
Court had no jurisdiction to entertain the mortgage suit, and therefore 
had no jurisdiction to pass a personal decree. The learned Judge on 
the Original Side accepted this contention and dismissed the application. 
‘The Bank appealed. 

Held, that the mortgage decree was subsisting. between the parties, 
and not having been'‘set aside in proceedings by way of appeal, revision, 
review, or otherwise, could not be treated as a nullity, and was binding 
and conclusive against the parties. y 

S.A. Nathan v. S. R. Samson, 1.L.R. 9 Ran. 480—followed, 


The suit for declaring the preliminary and final decrees null and void 
having been dismissed, the question whether the Court had jurisdiction 
to entertain the mortgage suit became res judicata, and therefore it 
was not open to the respondents to contend, nor was the Court at 
liberty to decide, that the Court had no jurisdiction to entertain, try or 
determine the mortgage suit. It followed, therefore, that in an application 





* Civil First Appeal No. 121 of 1935 arising out of the,order in Civil 
Regular Suit No. 183 of 1933 of this Court on the Original Side. 
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for a personal decree to be passed against the respondents in the 
mortgage suit the Court was bound to proceed upon the footing that 
the Court for the purpose in hand and inter partes must be treated as 
having jurisdiction to entertain and decide the suit, and to give the 
relief sought therein, 

ALSS. Chetliar v. Maung Tun Yin, L.L.R. 13 Ran. 305 ; V.E.R.M.N.C.T- 
Cheityar v. A.R.A.R.R.M. Chettyar Firm, 1L.R. 12 Ran. 370—referrec’ to. 


Cowasjee for the appellant. Both the preliminary 
and the final decrees in this suit were passed by 
consent, and therefore have become final and binding 
on the parties. The final decree was _ transferred 
by consent to the District Court of Hanthawaddy 
for execution, and the present application is for a 
personal decnce in respect of the balance of the 
mortgage debt. The respondent cannot at this stage 


raise any question of jurisdiction. See s. 21 of the 


Civil Procedure Code which applies to the High 
Court (ss. 117 and 120 of the Code), though in 
Manindra Chandra v. Lal Mohan (1) a contrary view 
was taken. ; 

The High Court has inherent jurisdiction to 
determine suits of the nature in question, and in 
passing the decrees in this case the High Court is 
not in the position, for instance, of a Court which 
passes a decree in a case which it is debarred by 
statute from entertaining. 

Further, the respondent filed a regular mt to 
have the decrees set aside as being a mere nullity, 
but that suit was dismissed with costs by consent. 
In view of Order 23, r. 1, that judgment has become 
final, and the question of, jurisdiction cannot be 
raised again. 

Moreover, the appellant is not asking for a new 
decree. The final decree itself contained a clause 
giving the appellant a right to ask for a perscnal 


decree. 














(1) I.L.R. 56 Cal, 940. 
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[PacE, C.J. Is not the application for a personal 
decree an application for a new decree? See 
A.LS.S. Chettiar v. Maung Tun Yin and another 
(1).] 

Yes. But the final. decree which has become 
final and conclusive provides for the passing of a 
personal decree. 


[PacE, C.J. May not the case be dealt with on ~ 
the basis of the decision in S. A. Nathan v. 
S. R. Samson (2) ?] 


That case supports the appellant’s contention 
that the defendant cannot, in execution proceedings, 
question the validity of the decree. The present 
proceedings are really in the nature of execution 


proceedings. The trial Judge when he entertained 


the objections raised. by the respondent was in fact 
exercising appellate powers over the judgment passed 
by. consent dismissing the suit brought by the 
respondent for a declaration that the decrees were 
void. 


Kalyanwalla for the respondent. In execution 
proceedings the question of jurisdiction cannot be 
raised, but the objection in this case was raised 
in the course of the same proceedings. The appli- 
cation for a personal decree is a new application, 
and a defendant cannot be barred from raising any 
objections that may be available to him. 


[PacE, C.J. But is not the application for the 
personal decree based on the same cause of action ?] 


Jt may be-so. But the Court cannot pass a ; 
personal decree if it is barred by limitation, for 
instance. 


(1) LL.R. 13 Ran. 305. {2) LL.R. 9 Ran. 480. 
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The wording of s. 21 itself indicates that it is 
inapplicable to the High Court. See Maharaja 
Bahadur of Hathwa v. H. E. Beal (1).- Further, a 
reference to clause 10 of the Letters Patent suggests 
that the High Court cannot be said to have had 
inherent jurisdiction to try this suit. And consent 
cannot confer on a Court jurisdiction which it does 
not possess. Gurdeo Singh v. Chandrikah -Singh (2). 


Cowasjee in reply. The personal decree depends 
upon the final decree. The final decree is binding 
on the respondent, and the personal decree follows 
as a matter of course, and is equally binding. 


PaGE, C.J.—This appeal must be allowed. 

The material facts lie within a narrow compass 
and are not in dispute. The appellant Bank filed a 
‘mortgage suit against the respondents in common 
form, and a preliminary decree was passed without 
‘objection from the respondents. An application was 
then made for a final decree for sale of the mort- 
gaged properties. A final decree was passed, and by 
consent the decree was transferred to the District 
Court of Hanthawaddy for the property to be sold 


‘by that Court within the jurisdiction of which it was | 


‘situate. The properties were duly sold, and a balance 
of the amount due under the mortgage remained 
outstanding after deducting the amount received from 
the proceeds of sale. Thereafter Civil Regular Suit 
No. 15 of 1935 was filed by the respondents in which 
he respondents alleged that the trial Court “ had no 
inherent jurisdiction to entertain such a mortgage 
suit’, and the relief sought was: that the prelim- 
inary and final mortgage decrees in the mortgage 


suit should be declared null and void. That suit. 


{1) 40 C.W.N, 65. (2) LL.R. 36 Cal. 193, 206. 
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was dismissed with costs. Subsequently an appli- 
cation for a personal decree against the respondents. 
was made, and it is out of that application that the 
present appeal arises. The application was made 
pursuant to the final decree in the mortgage suit 
under which it was ordered that the appellants. 


should ‘‘be at liberty (where such remedy is open, 


to them under the terms of their mortgage and is. 
not barred by any law for the time being in force) 
to apply for a personal decree against the defendants. 
for the amount of the balance.’’ The respondents. 
objected inter alia that the Court had no inherent 
jurisdiction to entertain the mortgage suit, and there- 
fore had no jurisdiction to pass any personal. decree 


against the respondents in the suit. Braund J. 


accepted the view presented on behalf of the respon- 
dents, and dismissed the application for a personal 
decree upon the ground that the Court had no 
jurisdiction to entertain the application or to-pass a 
personal decree pursuant thereto. 

The learned Judge in the course of his judg- 
ment observed ; 


“At the date cf the plaint the Court had no more jurisdic- 
tion than at the date when the Full Bench gave its decision.. 
And it would appear to follow that frima facfe upcn the 
principles which I have enunciated the Court had not from.the 
beginning of this suit the slightest jurisdiction and accordingly 
that its orders passed in the suit are a mere nullity, not 
susceptible of being made valid by any consent or waiver cf or 
by the parties. As a valid decree the preliminary decree does 
not exist; nor does the final decree.” 


In our opinion the law thus stated is laid down too 
broadly, and it does not appear that the attention of 


Braund J. was called to the decision of a Full Bench 


of this Court in S. A. Nathan v. S. R. Samson (1). 


(1) (1931) ILL.R. 9 Ran. 480, 
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For the purpose of disposing of this appeal it may 
be taken, indeed it is not disputed, that having regard 


99: 


1935 


THE 
BANK OF 


to the Full Bench decision of this Court in cyprmrap 


V.ELRMN.C.T. Chettyar v. ARARRAL Cheltyar 
Firm (1) the Court had no. jurisdiction to entertain 
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the mortgage suit. Butit does not necessarily follow $.P.K.P.v.R. 
that a decree passed in the suit is to be treated pags, cy. 


inter-partes in the circumstances that have taken 
place as a mere nullity, or that the decrees passed in 
the suit are not to be regarded infer-partes as final, 
valid and conclusive. At page 493 it was pointed 
out that 


“the consent of the parties cannot give a Court inherent 
jurisdiction that it does not possess; * * * anda decree 


passed without inherent jurisdiction can be declared ab initio - 


‘null and void if proceedings in that behalf are taken as provided 
‘by law. But if the parties have not taken thé steps prescribed 
‘by law to have the decree declared! to be without jurisdiction 
and sét aside, why should the executing Court suo motu or on 
-application by a party be permitted to challenge its validity? 
It is a fundamental and necessary rule of law that the decrees 
cand orders of a properly constituted Court are binding on the 
‘parties thereto unless and until they are declared to be null 
cand void, or are set aside by competent authority. It is a rule 
‘the soundness and good sense of which cannot *be gainsaid. 
Further, a Court has jurisdiction to decide in any particular 
‘case whether it possesses jurisdiction to entertain the suit or 
not,.and when a duly constituted Court assumes. jurisdiction to 
try a suit it must be taken thereby implicitly to assert that: it 
‘possesses the jurisdiction which it is exercising, and prima facie 
it will be presumed that the decrees which it passes have duly 
‘been passed in the exercise of jurisdiction in that behalf with 
‘which the Court is invested. Onmia presuinuntur esse rite acta, 
No cne will pretend, of course, that such a presumption is 
‘irrebutable, or that if the Court had no inherent jurisdiction 
to pass a decree such a decree cannot be set aside in appro- 
priate proceedings as null and void.. But, if such a decree is 
mot set aside or declared to be void by competent authority, 





(1) (1934) LL.R. 12 Ran. 370, 
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in my Opinion in execution proceedings its validity cannot be- 
challenged.” 


It follows that if the application for a personal. 
decree under consideration was made in execution 
of the final decree the executing Court would not be:- 
at liberty to dispute the jurisdiction of the trial. 
Court to pass it. And the learned advocate for the 
respondents, who has argued his case very fairly, 
conceded that in the circumstances obtaining in. 
the present case it was not open to him to challenge 
the validity of the preliminary decree or the final. 
decree in the mortgage suit upon the ground that 
the proceedings in the course of which these decrees 
were passed could be treated inter partes as void 
ab initio, or that the Court had no jurisdiction to 
pass them. Having regard, however, to the form. 
in which. the final decree was drawn up we are of 
opinion that we are not at liberty to hold that the 
application for a personal decree was a mode 
of executing the final decree. A.L.S.S. Chettiar v.. 
Maung Tun Yin and another (1). The application. . 
for a personal decree, however, is founded upon the 
same cause of action as that upon -which the 
preliminary and final decrees in the suit have been 
passed, and but for the final decree the appellants 
could not have applied for a personal decree, the 
claim in debt having merged in the claim in the 
mortgage suit the outcome of which were the 
preliminary and final decrees that were passed. It. 
may well be, although it is not necessary to express 
a definite opinion on the question, that the personal 
decree that is now sought, which arises from and 
implements the final decree, in the circumstances and. 
inter-partes could not be treated as being wiltra vires: 


(1) (1935) LL.R, 13 Ran. 305. 
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the Court or that the Court could be regarded as 
having no jurisdiction to pass it in the mortgage suil. 
-It is sufficient, however, to rest our decision upon 
another ground. Before the application for a personal 
decree was made the respondents had filed Civil 
Regular Suit No. 15 of 1935 in which they claimed 
a declaration that the preliminary and final decrees 
in the mortgage suit were null and void, upon the 
footing that the Court had no inherent jurisdiction to 
entertain the mortgage suit. That suit was dismissed 
with costs, and in the circumstances and having 
regard to Order XXIII, rule 1 a fresh suit could 
not be brought in which the issue whether the 
Court had inherent jurisdiction to entertain the 
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mortgage suit could be reopened. In S. A. Nathan v. | 


S. R. Samson (1) the Court observed that 


“any decree passed by a Court withont inherent jurisdiction, — 
whether the want of jurisdiction has been waived by the parties 
or not,—will be cleclared in proceedings taken by way of appeal, 
revision, review, or otherwise as prescribed by law, to have been 


covam non judice and ab initio void and a nullity. But, in my 


opinion, a subsisting decree passed by a duly constituted Court 
that has not been set aside in proceedings by way of appeal, 
revision, review, or otherwise, is not to be treated as a mere 
nullity, but is binding and conclusive against the parties thereto 
duly impleaded in the suit.” 


The respondents took no proceedings by way of 
appeal, revision or review for the purpose of setting 
aside the preliminary and final decrees in the mort- 
gage suit, but they adopted the course of filing a 
regular suit for the purpose of having these decrees 
declared null and void upon the ground that the 
Court had no jurisdiction to entertain the suit. That 
suit having been dismissed in my opinion the question 





(1) (1931) LL.R. 9 Ran. 480, 
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whether the Court had jurisdiction to entertain 
the mortgage. suit became res judicata, and thereafter 
it was not open to the respondents to contend, nor 
was the Court at liberty to decide, that the Court 
had no jurisdiction to entertain, try or determine the 
mortgage suit. It follows, therefore, that in an 
application for a personal decree to be passed against 
the respondents in the mortgage suit the Court was 


bound to proceed upon the footing that the Court 


for the purpose in hand and inter-partes must be. 


- treated as having jurisdiction to entertain and decide 


the suit and to give the relief sought therein. Upon 
that ground, in my opinion, the order passed by 
Braund J. must be set aside. - 
The result is that the appeal is allowed, and the 
order from which the appeal is brought is set aside. 
The proceedings wiil be returned to the Original 
Side i order that the application for a personal 
decree may be determined upon the merits. The 
appeliants are entitled to the costs of the appeal 
against the respondents, advocate’s fee ten gold 
mohurs. The costs of and incidental to the appli- 
cation on the Original Side will abide the event. 


Mya Bu, J.—I agree that this appeal must be 
allowed and. in the order proposed by my Lord the | 
Chief Justice. I rely on the principles enunciated in 
S.A. Nathan v. S.R. Samson (1), which the learned 
Chief Justice has already quoted in his judgment, 
and on the provisions of Order XXIII, rule 1 (3) of 
the Code of Civil Procedure, which, in my opinion, 
conclude the matter against the respondents. 


DUNELEY, J.—It is clear from his judgment that 
the proceedings in Civil Regular Suit No. 15 of 1935 


(1) (1931) LL.R. 9 Ran. 480. 
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were not brought to the notice of my learned brother 
Braund J. The effect of the dismissal of* that suit 
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“became res judicata between the parties, and could 
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FIRM OF 


by the Court, in any subsequent proceedings in the SP.KPV.R. 
mortgage suit. The cases of Fateh Singh v. Jagannath puvxuey,}. 


Baksh Singh (1) and Bhaishanker Nanabhai v. Morarji 
Keshavji & Co. (2) are sufficient authority for this 
proposition. I agree that the appeal should be 
allowed and the application for a personal decree 
remitted to the Original Side of the Court for a 
decision on the merits. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Myagpu. 


OFFICIAL ASSIGNEE, RANGOON 
v 


FATIMA BIBI.* 


dusolvency--Transfer within two years of insolvency—Burden of proof to set 
aside trunsfer—Presidency<Towns Insolvency Act (III of 1909), s. 55— 
Onus on the Official Assignee—Unfairness of the onus—Transaction 
within the knowledge of the transferee—Evidence Act (I of 1872), s. 106, 


On an application io set aside a transfer by an insolvent of his property 
under the provisions of section 55 of the Presidency-Towns Insolvency Act 
the onus of proving that the transfer was not made in good faith and for 
valuable consideration lies upon the Official Assignee, 


Official Assignee of the Estate of Cheah Soo Tuan, (1931) A.C. 67; 
Official Receiver v. P.L.K.M.R.M, Chettyar Firm, 1.L.R. 9 Ran. 170; Pope ve 
Official Assignee, Rangoon, 1,.L.R. 12 Ran, 105—followed, 

This rule of law places an unreasonable and unfair burden upon the 
Official Assignee. Under sectio:. 106 of the Evidence Act when any fact is 
specially within the knowledge of any person the burden of proving that 
fact is upon him. The law ought to provide that the transferee from an 





(1) (1924) 52 T.A. 100. {2) (1911) LL.R. 36 Bom, 283. 
* Civil Misc. Appeal No. 65 of 1935 from the order of this Court on the 
Original Side in Insolvency Case No. 148 of 1930, 
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insolvent should prove that the transfer did not fall within the ambit of 
section 55, 


Doctor for the appellant. 

kK. C. Bose for the respondent. 

PAGE, C.J.—This appeal is dismissed. 

The question is whether two transfers by which 
an insolvent transferred to his wife within seven 
months of his insolvency all his available property 
ought to be set aside under section 55 of the 
Presidency-Towns Insolvency Act. It has been held 
by the Judicial Committee of the Privy Council that 
the onus of proving that a transfer of property was 
not made in gvod faith and for valuable considera- 
tion lies upon the Official Assignee.—Official Assignice 
of the Estate of Cheah Soo Tuan and Khoo Saw Cheow 
(1), Official Receiver v. P.L:K.M.R.M. Chetlyar Firm (2) 
and Pope v. Official Assignee, Rangoon (3). I have 
already had occasion to say, and I think it 
expedient to repeat, that in my opinion section 55 of 
the Presidency-Towns Insolvency Act construed in 
this sense imposes an unreasonable and unfair burden 
upon the Official Assignee, and it may be that the 
Legislature in its wisdom will think fit to alter the 
section in order that matters may be put right. The 
present case illustrates the unsatisfactory position in 
which the Official Assignee stands. The Official 
Assignee, under the law as it now obtains, in order 
to succeed must satisfy the Court that these transfers 
were not made in good faith and for valuable 
consideration, notwithstanding that under section 106 
of the Evidence Act it is provided that 


‘when any fact is specially within the knowledge of any 
person the burden of proving that fact is upon him.” 





(1) LR. (1931) A.C. 67, (2) (1930) L.L.R. 9 Ran, 170, 
(3) (1933) LL.R. 12 Ran. 105, 
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It is usually wellnigh impossible for the Official 
Assignee to discharge the burden of proof which 
is cast upon him. He represents the general body 
of creditors# Neither he nor the creditors of the 
insolvent in mine cases out of ten have any 
knowledge whatever of the circumstances in which 
the transfer that is being impugned took place, the 
transaction being between the insolvent and some 
third person who, of course, may or may not be 
a creditor. 

In the present case the insolvent is a blind 
man of 62, and he allowed his hardware business 
in Rangoon to be managed by his sons. There 
was evidence that in 1927-28-29 the business was 
carried on at a loss, and it appears. from entries 
in the ledger’ that between January 1929 and 
October 1929 the insolvent’s wife had been credited 
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from time to time with comparatively small sums * 


which the insolvent and his wife stated had been 
lent by the wife to the business. None of the 
sons went into the witness box, and there was no 
evidence as to the way in which these various 
sums were appropriated by the sons in the course 
of the business, except that as and when the loans 
were received payments were made to creditors of 
the business. At all material times the insolvent 
his wife the transferee and the sons were on good 
terms, and the husband and wife and some of 
their sons were living in the same house. On the 
26th October, 1929, an agreement was entered into 
between the husband and the wife in which it 
was stated that : 


“ Whercas the Purchaser advanced to the Vendor Rupees 
Thirteen thousand three hundred (Rs. 13,300) by three 
instalments in October 1929 und whereas the Vendor has 
agreed to enter into such agreement of sale of his lJands and 
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property described in the Schedule hereunder written in 
payment and satisfaction of the said amount now it is hereby 
agreed as follows : 

1, The Vendor shall sell to the Purchaser.the land and 
premises described in the Schedule hereundér written in full 
satisfaction of the said sum of Rupees Thirteen thousand three 
hundred (Rs. 13,300) and the Purchaser agrees to purchase 
the said land and premises from the Vendor in full satisfac- 
tion of the said amount due to her by the said Vendcr. 

2. The Vendor shall execute the conveyance of the said 
land and premises described in the Schedule hereunder written 
in favour of the Purchaser within three months from the date 
hereof.” 







According to the entries in the ledger the total 
sum standing to the credit of the wife on the 
26th October 1929 was Rs. 14,865. On the 10th 
January 1930 the transfer of substantially all the 
insolvent’s property was executed in favour of his 
wife in consideration and liquidation of this debt 
of Rs. 13j300, and-on the 20th January 1930 a 
further conveyance of the remainder of the insolvent’s 
property was executed in favour of the wife for 
Rs. 1,500, and entries to that effect are to be 
found in the ledger. There was also evidence, 
which was neither. shaken nor rebutted, that the 
wife at all material times was possessed of funds 
out of which the loans could have been made. _ 

Now, the only substantial point in favour of 
the Official Assignee is that the recital in the 
agreement of the 26th October, 1929, that Rs. 13,300 


_was paid by three instalments in October, 1929, 


does not tally with the entries in the ledger or 
with the oral testimony in support of those entries, 
which was to the effect that the Rs. 13,300 was 
part of a sum of Rs. 14,865 that had been lent 
by the wife to the husband and/or the sons for 
the purpose of the business in a number of 
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comparatively small payments between January and 
October 1929. The learned trial Judge, Braund J., 
in the course of his judgment observed that : 


“It is true’ that in the recital in the agreement it is said 
that the money was advanced in three instalments, aad that 
does not tally with the accounts to which I have already made 
reference. Bat though I do not pretend to be able to explain 
that discrepancy it does not shake me in my view—I will not 
say my view necessarily that this is a bond fide transaction— 
but my view that the Official Assignee has not established that 
it is not a bond fide transaction.” 





We are invited by Mr. Doctor on behalf of the 
Official Assignee to hold that the decision of the 
learned trial Judge was wrong, and that upon the 
evidence Braund J. was not justified in finding that 
the Official Assignee had failed to discharge the 
onus which lay upon him of satisfying the Court 
that the transfers were not made in good faith and 
' for valuable consideration. As I have*said, in my 
opinion,—if a Judge is at liberty to express an opinion 
upon a matter of policy—the law ought to provide 
thatthe onus should lie upon the transferee under 
section 55 to prove that the transfer was made in 
good faith and for valuable consideration, the general 
rule being that such a transfer is void as against the 
Official Assignee representing the general body of 
creditors. I am firmly of opinion that, if a transferee 
claims that he took the property bond fide and for 
valuable consideration and therefore was excluded 
from the operation of the. section, the onus ought to 
be placed upon him of proving that the transfer did 
not fall within the ambit of section 55. It seems to 
me that the transfer of the whole of the property of 
the insolvent to his wife within so short a time before 
‘bis insolvency, especially when for some years 
previously his business had been carried on ata loss, is 
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open to grave suspicion. On the other hand, there 
was unrebutted evidence that the wife had given full 
value fox the property that was transferred to her, 
and the oral testimony in that behair: 
out, at any rate in part, by the recitals in the 
agreement of October, 1929 and the entries in the 
ledger, for these documents agree -to this extent, that 
they record the fact that payments by way of loan 
to the insolvent were made. by his wife. I confess 
that in this case my mind is balancé, and if the onus 
had been upon the transferee, as I think it ought to 
have been, to prove that she took the transfers in 
good faith and for valuable consideration, I should 
have been disposed to hold that the respondent in 
the present case had failed to discharge the burden 
of proof that lay upon her. On the other hand, as 
the onus has been held to lie upon the Official 
Assignee, and the learned trial Judge was noi satisfied 
in the circumstances that the Official Assignee had 
proved that the transfers were made not in good 
faith and for valuable consideration, | am not prepared 
sitting in appeal to hold that the conclusion at which 
the learned :trial Judge arrived. was incorrect, or that 
this Court would be justified in reversing his decision 
upon the ground that we are satisfied that it was 
proved by the Official Assignee that the transférs had 
been brought within section 55 upon the ground that 
they were not made in good faith and for valuable 
consideration, 

For these reasons, in my opinion, the appeal fails 
and must be dismissed with costs four gold mohurs. 






Mya Bu, I agree. 
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Insolvency—Transfer by insolvent within too years of insolvency—Official 
“ Assignee’s application to set aside transfer—Onus of proof ~Extent of ons 
—Two elements of the transaction—Bona fides and valuable consideration 
—Official Assignee disproving cither clement-—Presidency-Towns Insolvency 

Act (11 of 1909), s. 55. 

Under the provisions of s.55 of the Presidency-Towns Inzolvency Act - 
-where the Official Assignee seeks to set aside a {transfer made by the insolvent 
‘the onus of proof lies upon him. Butif the Official Assignee proves that the 
‘transfer was made within two years of the insolvency and also that itwas made 
either not bond fide or without valuable consideration he is entitled to obtain an 
-order setting aside the transfer. In order that a transfer may be excluded from 
the operation of the-section there are two essential elements in the transaction 
‘that must be proved (1) that it was made bond fide, and (2) that it was made for 
valuable consideration. If the Official Assignee has disproved one of these 
essential elements the transfer does not contain koth the elements, and there- 
-fore the transfer falls to be set aside under s. 55. 


Pope v. Official Assignee, Rangoon, 1.L.R. 12 Rau. 105—referred to. 
K. €. Sanyal for the appellant. 


Doctor for the respondent. 


Pace, C.J.—In this case the Official: Assignee of 
‘the estate of A. C. Basu, who was adjudicated insolvent 
on the Ist November, 1932, claims the right to set 
aside two transfers made by the insolvent to Subala 
Dasi alias Golapala, (1) a mortgage of a house and 
premises at Thingangyun dated the 31st January, 1931, 
and (2) a deed of sale of the same premises of the 
31st May, 1932. The iearned trial Judge, Braund J., 
dismissed the application upon the ground that he 
» was not satisied that the Official Assignee had 
discharged the burden that lay upon )im of proving 


* Civil Misc. Appeal No. 65 of 1935 from the order of this Court on the 
Original Side in Insolvency Case No. 224 of 1932. 
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that the transfers, or either of them, were not made 
bond fide and for valuable consideration. 
Now, section 55 of the Presidency-Towns Insol- 





“Any transfer of property, not being a transfer made before 
and in consideration of marriage, or made in favour of a purchaser 
or incumbrancer in good faith and for valuable consideration, shall, 
if the transfercr is adjudged insolvent within two years after the 
date of the transfer, be void against the official assignee.” 


_ Under that section it is provided that a transfer by 


the insolvent within two years of the insolvency is. 
void as against the Official Assignee representing the 
estate of the insolvent. It is further provided, how- 
ever, that certain transfers shall be excluded from 
the ambit of the section: (1) those made before and 
in consideration of marriage, and (2) those made to: 
a purchaser or incumbrancer in good faith and for 
valuable consideration. ; 

Now, it is common ground and obvious that if 
the onus lay upon the transferee it would have been 
incumbent upon her to prove that each of these 
transfers was made both bond fide and for valuable 
consideration, these being the two elements requisite 
for its exclusion from the section. {[ have on several 
occasions stated that in my opinion the onus ought 
to be laid under the section upon the transferee 
because, as soon as the Official Assignee has proved 
that the transfer under consideration was made within 
two years of the insolvency, it appears to me plain 
that it should be made incumbent upon the transferee 
to prove those facts which will entitle him to claim 
that the transfer to him was not within the section. 


It is now settled, however, by two decisions of the - 


Judicial Committee of the Privy Council that under 
section 55 as it stands the onus lies upon the 
Official Assignee and not upon the transferee. 


~~. 


VoL. XIV] RANGOON SERIES. 


Now, to what extent does the ‘ous lie upon the 
Official Assignee? The learned trial Judge has 
stated that_in his opinion it was necessary for the 
Official Assfnee to prove that a transfer made within 
two years of the insolvency was made either not 


bond fide or without valuable ‘consideration. 1 
respectfully agree with -the view expressed by 
Braund J. as to the construction of section 55. As 
I have stated in order that such a transfer should 
be excluded from the operation of the section there 
are two essential elements in the transaction that 
miust be proved (1) that it was made bond fide, and 
(2) that it was made for valuable consideration. In 
my opinion if the Official Assignee proves that the 
transfer was made within two years of the insolvency 
and also that it was made either not bond fide or 
without valuable consideration he is entitled to obtain 
an order setting aside the transfer, upon the ground 
that it has been proved that the transfer under con- 
sideration does not contain both the elements that 
are requisite for its validity as against him, and 
therefore that it falls to be set aside under section 55. 
In my opinion the construction which we are disposed 
to put upon section 55 is in accordance with the 
ruling of the Judicial Committee of the Privy Council 
in Pope v. Official Assignee, Rangoon (1). In that 
case it was common ground, both in the Court of 
Appeal at Rangoon and also before the Privy Council; 
that valuable consideration had been given by the 
transferee for the transfer, and if the construction 
which is urged before us on behalf of the respon- 
dent is correct it would follow that the sole question 
which was tried and determined in the Appellate 
Court and in the Privy Council, namely, whether 








(1) (£953) ILL R. 12 Ran. 105. 
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the transferee took bond fide, would have been 
immaterial, and it would have been a work of 
supererogation to decide it. On the other hand, if 
the view that we take of the meaning and effect of 
section 55 is correct it would follow that although in 
Pope v. Official Assignee, Rangoon (1) it was common 
ground that one of the two elements, namely consi- 
deration, was present the Official Assignee would-be 
entitled to succeed if he proved that the transfer 
had not been taken by the transferee bond fide. 
Indeed, if the construction for which the respon- 
dent contends were to be accepted a fraudulent 
debtor would have no difficulty in evading the 
provisions of section 55, because all that he need 
do would be to make a transfer of his property 
to an infant relative, and then file forthwith his 
petition to be adjudicated insolvent. That could 
never have been the intention of the Legislature, 
and in my opinion it is not the meaning and 
effect of section 55. 

Now, how does the matter stand upon the facts? 
The decision of Braund J. at the triai proceeded 
upon the footing that the story presented on behalf 
of the respondent was in substance correct, and I 
respectfully agree that if the respondent’s story could 
be accepted the result would be that the Official 
Assignee had failed to substantiate his claim that 
the transfers were void under section 55. I cannot 
persuade myself, however, with all due deference, 
that the story narrated by the witnesses who gave 
evidence for the respondent is credible. In my 
opinion to any one familiar with the customs and 
habits of the community to which the parties in 
this suit belong it must appear wellnigh inconceiv- 


{1) (1933) L.L.R. 12 Ran. 105. 
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in the way that it is alleged that they did. OFFICIAL 
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[His Lordship then-set out the respondent’s case, SUBALA Dash 
‘discussed the evidence, and held that the story of pace, cy. 
the respondent that she had money and jewellery 
which was handed over to the insolvent and that in 
satisfaction of this debt she obtained a conveyance 
of the insolvent’s property was incredible. Further, 
in his Lordship’s opinion, the evidence adduced by 
the Official Assignee was reliable and destroyed the 
case presented on behalf of the respondent. His 
Lordship continued : ] 


“Now, the ous lies upon the Official Assignee to 
prove either that the transfers in dispute were not 
bond fide or that they were made without considera- 
tion. In the present case there has been evidence 
produced on both sides, and therefore the question 
of onus is not of so much importance. Upon a 
consideration of the evidence adduced on the one 
side and on the other in my opinion the Official 
Assignee has proved that there was no valuable 
consideration given by the respondent for either of 
the transfers which were made to her, and therefore, 
in my opinion, both the transfers must be set aside 
as against the Official Assignee. 


For these reasons the appeal is allowed, ihe 
order from which the appeal is presented set aside, 
and an order will be passed setting aside the 
mortgage of the 31st January, 1931, and the sale 
deed of the 31st May, 1932, as against the Official 
Assignee. The Official Assignee is entitled to his 
costs in both Courts. ‘At the hearing before Braund J. 
the appellant is entitled to costs, advocate’s fee 
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20 gold mohurs, and as regards the costs of the 
appeal the advocate’s fee is fixed at ten gold mohurs, 


Mya Bu, J.—As it appears to me highly desirable 
to state our views as to the interpretation to -be 
placed on the rule regarding the burden of proof 
laid down by their Lordships of the Privy Council 
in Official Assignee of the Estate of Cheah Soo Tuan 
and Khoo Saw Cheow (1) in cases under section 53 
of the Provincial Insoivency Act, or section 55 of 
the Presidency-Towns Insolvency Act, I venture to” 
add a few words to the already exhaustive judgment 
of my Lord the Chief Justice. In that case their 
Lordships ruled that the onus was upon the Official 
Assignee to prove that a conveyance which he is 


-seeking to set aside was not made in good faith and 


for valuable consideration. Before this ruling was 
brought to the notice of this Court, this Court, in 
common with some of the other High Courts in 
India, had been proceeding upon the footing that 
the onus with reference to both the elements, namely, 
valuable consideration and gocd faith, lay on the 
transferee. It was upon that footing that the Privy 
Council case of Official Receiver v. P.L.K.M.R.M. 
Chettyar Firm (2) was dealt with by this Court as well 
as by the Court of first instance. In that case the Court 
of firstinstance, having laid the omus upon the transferee, 
held upon the evidence that the transferee failed to dis- 
charge the burden that lay upon him,while this Court 
on appeal held that upon the evidence the transferee had 
discharged that burden. In the course of their judg- 
ment their Lordships of the Privy Council observed 


“ the view taken in the District Court in this caseas to the burden 
of proof was wrong. The onus was wrongly laid on the respon- 
cents ; it was on the Official Receiver.”’ 


(1) L.R. (1931) A.C. 67. (2) (1930) 1.L.R. 9 Ran. 170. 
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It is, however, not easy to ascertain from these two 
cases whether the onus lay on the Official Receiver 
with reference to both the elements or with refer- 
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words, whether the Official Assignee in order to 
succeed must establish the absence of both or one 
only of such elements. Facility for the ascertain- 
ment of this question is, however, supplied by the 
later case of Pope v. Official Assignee, Rangoon (1), 
in, which only one of the two elements, namely good 
faith, was in question, consideration not being in 
dispute. It was stated in the judgment of Lord 
Thankerton, after setting out the provisions of section 
55 of the Presidency-Towns Insolvency Act, that: 


“The sole question in the case is whether the deed of sale 


was a transfer ‘in good faith and for valuable consideration’ . 


within the meaning of section 55, and it is clearly for the respon- 
dent to establish the contrary in order to succeed in his appli- 
cation.” 


‘citing Official Receiver v. P.L.K.M.R.M. Chettvay Firm 
(2). The case of Pope v. Official Assignee, Rangoon (1) 
therefore shows that in spite of the way in which 
the rule as to burden of proof is stated in Official 
Assignee of the Estate of Cheah Soo Tuan and Khoo 
Saw Cheow (3) and in Official Receiver v. P.L.K.M.R.M. 
Chettyar Firm (2) proof of the absence of one of 
the elements was “enough | to. support the Official 
Assignee’s case, because if it were not so and the 
Official Medanes must establish the absence of both the 
elements it would not have been necessary in Pope's 
case, where consideration was not disputed, to consider 
evidence or materials upon which the question ot 
good faith turned. Moreover, a perusal of either 


(1) (1933) I.L.R. 12 Ran, 105, (2) (1930) I.L.R. 9 Ran, 170. 
(3) L.R. (1931) A.C, 67, 


Mya Bu, J. 
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section 53 of the Provincial Insolvency Actor section 55 
of the Presidency-Towns Insolvency Act appears to be 
sufficient to fill one with the impression that whereas 
for the validity of the transaction two ingredients,. 
namely good faith and valuable consideration, must ° 
exist, the absence of one would be sufficient. ,to 
invalidate the transaction. These sections declare 


that a transfer is voidable at the instance of the — 


Official Assignee if the transferor is adjudged insolvent. 
within two years of the date of the transfer, but when - 
the transfer is one made before and in considera- 
tion of marriage or made in favour of a purchaser: 
or incumbrancer in good faith and for valuable 
consideration; then it is not so voidable. If absence of, 
both good faith and valuable consideration is required. 
to render a transaction voidable, then a transaction 
such as a gift, which according to the operative 
part of the section referred to above ‘must be void 
and not saved as one of the transfers mentioned 


in the section, will have to be allowed to stand. 


if good faith of the transferee could not be challenged,’ 
and, as pointed out by my Lord the Chief Justice,. 
a gift to a minor relative made on the eve of 
insolvency will be immune from being assailed on 
behalf of the general body of creditors when obviously. 
such a transaction should not be allowed to stand. 


. Again, if in addition to proof of absence of good faith 


proof of absence of consideration is needed to. render’: 
the transaction void, it would be amazing to find the ~ 
Legislature leaving a wide room for a person on 
the eve of insolvency to make an _ indefeasible 
transfer of his property for valuable consideration 
to a person who takes with the full knowledge that: 
the transferor was acting with intent to defraud his 
creditors or to defeat or delay their claims. For 
all these reasons I am at one with my. Lord the. 
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Chief Justice that the rule laid down by the Privy 
Council under consideration does not mean that 
the Official Assignee must discharge the burden of 
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consideration, but he must discharge the burden of 
proving the absence only of one cf these elements, i in 
order to succeed. . ea 

~~ As ‘regards the facts it is. abundantly clear that 
the Official Assignee has not only discharged the 
' burden of proving absence of consideration but also 
proved absence of good faith. The evidence adduced 
on . behalf of the. Official Assignee and the great 
mass of evidence adduced on behalf of the transferee 
can be properly appraised only if there is steadily 
borne in mind the highly improbable and unlikely 
basis of the story told on behalf of the transferee 
as to her possession of means for making the loans 
- or advances in consequence of which the mortgage 
_ of January 1931 came into being. If a young Bengalee 


Mya Bt By, J. 


Hindu widow was possessed of jewellery and the 


sum of money which she is alleged to have possessed 
in 1926 it is impossible to believe that she would 
- have thought of leaving her home and coming over 
.to Rangoon apparently for no_ settled purpose. 

Immediately after her arrival she fell into the hands 
of men who do not appear to have any scruples 
in their dealings with -women of loose character. 
As against this highly improbable story as to how 
she happened to be in possession of jewellery and 
money out of which she could make the loans and 
advances there is evidence on behalf of the Official 
Assignee to show that she was but an ordinary dancing 
girl who had been here long before 1926, and whose 
means of livelihood was nothing but as a dancing 
girl and by entertaining young men. This evidence 
is quite sufficient to show that she could not have 
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been a person in such a position as to be in posses- 
sion of means to enable her to make the loans and 
advances which she alleged. This story acquires 
much support from the description: of the life that 
this young woman, clearly, was leading in connection 
with Chatterjee and Basu shortly after her alleged 
arrival here in 1926, and bearing in mind the most 
unlikely basis upon which her story is built and the 
probability supporting the story told in the evidence 
adduced on behalf of the Official Assignee the conclu- 


. sion that the transaction was without consideération is 


fully justified. As soon as we find that the transac- 
tion was without valuable consideration an irresistible 
inference will arise from this fact as well as from 
the relationship of the parties, whether respectably 
married to each other or not will not make the 
slightest difference, that the transaction was brought 
about in collusion with one another. And therefore 
the practical effect of the finding that there was no 
consideration is, in the circumstances of this case,> 
sufficient to raise the inference, and such an inference 
to my mind is absolutely irresistible, that the transaction 
was brought about with intent to defraud or delay 
the creditors of A. C. Basu who subsequently became 
insolvent and who was at the time in very bad 
financial circumstances. 

In the result I concurs in the judgment of my 


Lord the Chief Justice. 
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Before Mr, Justice Dunkley, 


KING-EMPEROR v. AH HTWE.* ai 
: : Jan, 3. 
Prevention of Crime (Young Offenders) Act (Burma Act III of 1930;, ss. 10, ; 
25 (1)—Sentence of imprisonment ty magistrate—Alteration on appeal to 
order of detention in Borstal school— Period of detention exceeding length 
of sentence of ixtprisonment—Not an enhancement of sentence—Detention 
in Borstal school not a sentence: of imprisonimcnt—Criminal Procedure 
Code {Act V of 1898), s. 423 (1) (b) (3). 


Uifder s. 10 of the Prevention of Crime (Young Offenders) Act a Cotrt 
of Session on appeal has jurisdiction to order detention of a juvenile accused 
jn a Borstal school for any period “which is legal under the provisions of 
sub-section (1) of s. 25, irrespective of the length of the sentence of imprison- 
ment which has been passed by the magistrate from whose judgment the 
appeal is brought. An order of detention in a Borstal school is not a 
sentence of imprisonment. Such an order for any period permitted by the 
provisions of the Act in substitution of the sentence of imprisonment, thovgh 
exceeding the period of imprisonment imposed by the magistrate, does not 
amount to an enhancement of the sentence within s, 423 (1) (6) (3) of the 
Criminal Procedure Code. ; 


Lambert (Assistant Government Advocate) for the 
Crown. 


DuNKLEY, J.—The respondent, Ah Htwe alias 
Sein Htwe, was convicted by the First Additional 
Magistrate of Pa-an of the offence of cattle theft, 
under section 380 of the Indian Penal Code, and was 
sentenced tc two years’ rigorous impriscnment. As 
pointed out by the léarned Sessions Judge on appeal, 
the Magistrate entirely failed to consider the provi- 
sions of the Prevention of Crime (Young Offenders) 
Act, 1930, although the respondent had stated in his 
examination that his age was seventeen years. Con- 
sequently, the learned Sessions Judge ordered an 
enquiry into the age of the respondent, and as a 





* Criminal Revision No. 7744 of 1935 from the judgment of the Sessions 
Judge, Thatén, in Cr. Appeal No. 303 of 1935. 
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result of this enquiry he came to the conclusion that 
the respondent was eighteen years of age at the time 
of his conviction, having been born on the Ist 
January, 1917. He then took action under the provi- 
sions of section 25, sub-section (1), of the Prevention 
of Crime (Young Offenders) Act, and changed the 
sentence of two years’ rigorous imprisonment passed 
upon the respondent to an order directing that the 
respondent should be sent to the Borstal School at 
Thayetmyo for a period of two years. The learned 
Sessions Judge was well aware of the rules under the 
Act and the instructions which have been issued from 
time to time, and recognized that a period of two 
years was not a sufficient period of detention in a 
Borstal School. Apparently, although he has not 
specifically so stated. he feared that if he ordered 
detention for 2 period of more than two years, he 
would be held to have enhanced the sentence passed 
by the Magistrate upon the respondent, within the 
meaning of clause (6) (3) of section 423 (1) of the 
Code of Criminal Procedure. In my opinion, an 
order for detention in a Borstal School- for any 


peried permitted by the provisions of the Act can 


never amount to an enhancement of sentence. Section 
25 (1) of the Prevention of Crime (Young Offenders) 
Act is in the following terms : 


“In any trial against any person between 16 and 19 where 


‘a sentence of imprisonment would ordinarily be passed, the 


Court may, instead cf passing such sentence, direct that such 
person shall be sent to a Borstal’ School for a pericd of not 
less than two years and not extending beyond the age of 21 :” 


It is clear from the terms of this section that 
an order of detention in a Borstal School is not a 
sentence of imprisonment ; in fact, it is something 
which is substituted for a sentence of imprisonment. 
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It is also plain, from the scheme of the Act and 
the rules which have been made thereunder, that 
the period of detention ordered under this section 
on a juvenile accused bears no relation whatever to 
the sentence of imprisonment which would be passed 
on an aduli accused for a similar offence. In con- 
sidering the proper period of detention in a Borstal 
School entirely different and, in fact, almost opposite 
considerations arise to those which arise in considering 
the Sentence of imprisonment to be passed on an adult. 

Section 10 of the Prevention of Crime (Young 
Offenders) Act is as follows : 


“The powers and duty conferred and imposed on Courts 
by this Part (¢.e., Part II of the Act in which section 25 also 
occurs) may be exercised and performed by any of the Courts 
hereunder mentioned, in original, appellate and _ revisional 
jurisdiction, in cases within their powers and jurisdictions as 
cefined by other laws :—(a) the High Court, (b) Courts of 
Session, and so on.” 


Consequently, it is clear that in its appellate juris- 
diction a Court of Session can exercise the powers 
conferred by section 25 of the Prevention of Crime 
(Young Offenders) Act. Supposing that in this 
case the learned Sessions Judge had decided to 
uphold the conviction of the respondent, but to reduce 
his sentence to a sentence of one year’s rigorous 
imprisonment, it would then have been open to him, 
instead of passing this reduced sentence of one year’s 
rigorous imprisonment, to have ordered the detention 
of the respondent in a Borstal School for any period 
up to the time when he reaches the age of 23, the 
age which has been substituted for 21 in section 25 
(1) by a notification of the Local Government issued 
under the proviso to this sub-section. . 
Therefore it is clear that, under section 10 of the 
Act, a Court of Session on appeal has jurisdiction to 
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order detention in a Borstal School for any period 
which is legal under the provisions of sub-section (1) 
of section 25, irrespective of the length of the 
sentence of imprisonment which has been passed by 
the Magistrate from whose judgment the appeal iS 
brought; and in ordering such detention there can 
be no question of an enhancement of sentence 
having been made. 

In the present case, instead of the order directing 
that the respondent shall be sent to the Borstal 
School at Thayetmyo for a period of two years, I 


direct that he do be detained in the Borstal School 


for a period of four years, this period to be reckoned 
from the date of his conviction by the Magistrate. 


APPELLATE CIVIL. 
Before Sir Arthur Page; Kt. Chief Justice, and Mr. Justice Mya Bu. 


V.R.C.T.V.R. CHETTYAR 
U. 
C.A.P.C. CHETTYAR.* 


Hindu law—Relations of members inter se of Hindu joint family carrying on 
family business—Members not partners governed by Parinership Act— 
Partnership Act (IX of 1932), ss. 5,12, 30, 31, 42—Rights and obligations of 
co-parceners not regulated by Parinership Act—Misuse of language— 
Personal law—Duty of members to assist in family business—Hindu joint 
family carrying on family business not a “ firm ”—Adjudicalion in 
insolvency of members of Hindu joint family as partners— Presidency- 
Towns Insolvency Act (UI of 1909), s. 99. 

The application of the term ‘“‘partnership”’ to the relations iter se of the 
members of a Hindu joint family which owns and carries on a business 
involves a misuse of the term, and a misconception of the characteristics of 
such afamily, There has never been any justification in law or common 
sense for holding that the members of a Hindu joint family who carry on 
business as such are partners governed by the Partnership Act, Section 5 of 
the Act merely restates the true legal position of the members of a Hindu 
joint family. The interest of the partners in a firm is determined by contract, 
the interest of the members of a Hindu joint family in ancestral business is 
acquired by status. An ancestral business devolves upon the members of a 
Hindu joint family as part of their inheritance, and their rights and obligations 


* Civil Misc. Appeal No. 43 of 1935 from the order of this Court on the 
Original Side in Insolvency Case No. 249 of 1932. 
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in respect of it are 10t governed by any contract into which they have entered, 
but by the personal law to which they are subject. The rights and obligations 
of partners set out in the Partnership Act are inapplicable to the members of a 
Hindu joint family. 

Fakirchand v, Motichand, 1.L.R. 7 Bom, 438; Official Assignee of Madras 
v. Palaniappa Chetty, ILL.R. 41 Mad. 826; S.C, Mandal v. K. Banerji, 49 1A. 
108—referred to, 

The misuse of language and the failure to understand the basic character- 
istics of a Hindu joint family have led to an injustice being done to the adult 
members of such a family who have taken an active part in carrying on the 
family business by making them personally liable for the obligations of the 
business. The rights and obligations of ihe members of a Hindu joint family 
are determined by the personal Jaw to which they are subject. By their 
personal law as well as by the universal custom of the Hindus it is the duty of 
the other members of the family, whether they are adults or minors, to assist 
the kurta in managing the estate and/or business (if any) belonging to the 
family. In so acting a member of a Hindu joint family does not hold himself 
out as or become a partner of a “ firm.” 

Dicta in Joykisto Cowar v. Nundy, 1.L.R. 3 Cal, 738 and in other cases 


discussed. 
It follows that a Hindu joint family carrying on an ancestral business or a 


business created out of family funds is not a “firm” within s.99 of the 
Presidency-Towns Insolvency Act, and the members of the family are not 
“* partners ” of such a “firm” who can be adjudicated insolvent upon a 
petition for insolvency presénted against, and in the name of, the said ‘‘ frm.” 
» Hay (with him Chowdhury) for the appellant. 
The order complained of adjudicated in effect a 
partnership firm. The three sons of Chidambaram 
other than Shanmugam admittedly were not partners 
of the firm. For over a year the proceedings in this 
case were conducied on the footing that the order 
of adjudication related to a partnership firm consisting 
of two partners Chidambaram and Shanmugam. In 
any case a joint Hindu family carrying on a family 
business as such cannot be adjudicated as a firm. 
Section 99 of the Presidency-Towns Insolvency Act 
contemplates a partnership as known to the law, that 
is, one arising from contract and not from status (see 
ss. 4, 5 of the Partnership Act). 

The view that an undivided member of a Hindu 
family, upon taking an active part in the family 
business, becomes a partner in such “firm”’ is 
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untenable. It is impossible to imagine a partnership of 
which all the members have by right of birth a vested 
interest, and some of them by participation in the 
business a special obligation as partners, neither created 
by contract nor by the volition of the parties, but by 
the mere performance of a right or duty. In this view, 
upon the participation of the eleventh or the twenty- 
first member the business will become illegal under 
s. 4 of the Companies Act. 

Further, the adjudication of a Hindu joint family 
as such might involve the wholesale adjudication of 
the undivided family. 


Chari for the respondent. It has been held by 
some of the High Courts in India that the members 
of a Hindu. joint family who are adults are personally 
liable for the debts incurred in the conduct of any 
joint family business if they take part in it. This 
liability is neither based on estoppel nor on the 
principle of holding out, because if it is based uponr 
either of those principles the member who takes part 
in the management of the family business would be 
liable only to those persons who have been induced 
to lend money in the belief that he was a partner. 
But the authorities make it clear that such member 
is liable for all debts incurred by the family business. 
This liability is based on the principle that the 
members of the family who take part in the business 
become partners in that business. 

Samalbhai v. Someshvar (1); In the matter of 
Ha’roon Mahomed (2); Vadilal v. Shah (3); Lutch- 
manen Chetty vy. Siva Prokasa (4); Bishambhar v. 


Sheo Narain (5); Nagasubrahmania Mudaliar vy. 


Krishnamachariar (6). 


(1) LL.R. 5 Bom. 38, (4) LL.R. 26 Cal. 349. 
(2) LL.R, 14 Bom, 189. (5) LL.R. 29 All. 166. 
(3) I.L.R. 27 Bom. 157. (6) LL.R. 50 Mad. 981. 


- 
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If all the members of a joint Hindu family bave 
attained majority, as in the present case, and if all 
of them are personally liable for the debts of a joint 
family firm on the ground of having taken part in 
the management of the business there is no reason 
why the firm should not be adjudicated in its firm 
name. It would cause great hardship to creditors 
otherwise, because a creditor, generally, is not in a 
position to know the names of all the partners of 
the firm. This difficulty is greater in Burma as the 


proprietors of a joint family firm as a rule do not 


reside in Burma. 

lf the members of a joint Hindu family firm 
combine their labour and skill to carry on a business 
they form a “ partnership” as defined in the Partner- 
ship Act, and they also come within s. 99 of the 
Presidency-Towns Insolvency Act. It is not neces- 
sary to adduce evidence of any agreement between 
them to divide the profits. The intention to divide 
the profits may be inferred from the circumstances 
of the case. 


PaGE, C.J.—This case raises a question of interest 
to the commercial community, namely, whether a 
Hindu joint family which owns and carries on. an 
ancestral business, or a business created out of 
family funds, is a “firm’”’ within section 99 of the 
Presidency-Towns Insolvency Act (III of 1909). 
Section 99 runs as follows: 
“99, (1) Any two or more persons, being partners, or any 
person Carrying on business under < partner- 


ship name, may take proceedings or be 
proceeded against under this Act in the 


Proceedings in part- 
nership name, 


name of the firm: 

Provided that in that case the Court may, on application 
by any person interested, order the names of the persons who 
are partners in the firm, or the name of the person carrying 
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on business under a partnership name, to be disclosed in such 
manner and verified on oath or otherwise, as the Court may direct. 

(2) In the case of a firm in which one partner is an infant, 
an adjudication crder may be made against the firm cther 
than the infant partner.” 


The facts are fully set out in the order of my 
learned brother Braund J. under appeal, and need 
not be reiterated. It appears that on a creditor’s 
petition so irregular in form as pointed out by 
Braund J. that, in my opinion, with all due respect, 
it ought not to have been made the basis of an 


‘adjudication order against the firm, “ the C.A.P.C.T. 


” 


Firm other than minor partners if any ’’ was adjudi- 
cated insolvent by Sen J. on 14th December 1932. 

In the events that have happened, however, the 
adjudication order has become conclusive and binding 
against Chidambaram and his son Shanmugam, and 
its validity cannot be, and is not, now challenged by 
either of them. 

Now, C.A.P.C.T. Chidambaram Chettyar and his 
four sons, each of whom had reached majority at all 
material times, were the members of a joint Hindu 
undivided family governed by the Mitakshara school 
of law. Part of the assets of the joint family was an 
ancestral money-lending business, or at any rate a 
money-lending business created with the aid of joint 


» family funds, that was carried on at Kemmendine 


near Rangoon. - . 
On the 19th September 1932, one of the creditors 
in the insolvency had obtained a money decree 
against Chidambaram and his four sons in the 
Subordinate Judge’s Court at Devokottai in the Madras 
Presidency, and the judgment-creditor subsequently 
attached certain immovable property within the 
jurisdiction of that Court in execution of the money 

decree. 
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On the 18th December 1933, after the “ firm” 
had -been adjudicated insolvent in Rangoon, four- 
fifths interest in the property under attachment was 
sold by order of the Court at Devokottai, one-fiftia 
share thereof having been- excluded from the sale 
upon the footing that it had passed to the Official 
Assignee on the insolvency of Chidambaram, who 
had been adjudicated insolvent by the order of Sen 
J. on the 14th December 1932. The insolvency 
Court subsequently stayed the confirmation of the sale. 

‘Now, the order’ of Braund J. from which the 


127 


1936 


V.R.C.T.V.R- 
CHETTYAR 
MW 
C.A.P.C. 
(CHETTYAR. 


‘gPacz, CJe . 


present appeal has been presented disposed of four -- 
applications, the substantial questions that arose and © 


were decided by the learned Judge in insolvency being 
(1) whether the three sons of Chidambaram, other 
than Shanmugam, were partners. of the C.A.P.C.T. 
Firm that’ had been adjudicated insolvent and 
(2) whether as such they were bound to file their 


... respective schedules and submit themselves for public — 


‘examination. Braund J. decided both questions in 
the affirmative, and passed appropriate orders to 
give effect to his decision. 


_ Now, so far as Chidambaram is concerned no 


question arises because it is common ground that he 
was properly adjudicated insolvent upon the petition 


that was presented, and at the hearing of the appeal 


‘the learned advocate who appeared for Shanmugam, ~ 


the eldest son, stated that his client did not raise 
_any objection to the adjudication order operating also 
against him. Both Chidambaram and Shanmugam 
' -have applied for their discharge, and by an order of 
the 6th February 1934 Sen J. in each case suspended 
the insolvent’s discharge for two years. In these 
circumstances it is unnecessary to consider further 
the position of Chidambaram or of Shanmugam. 
The question that falls for determination in this 
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appeal is whether the other three sons of Chidambaram 
were respectively adjudicated insolvent by the order 
of Sen J. of the 14th December 1932 upon the 
ground that each of them was a partner of the 
C.A.P.C.T. Firm that had been adjudicated insolvent 
under that order. 


Now, having regard to the petitions and affidavits 
that- were before Sen J. when he passed the order of 
i4th December 1932 I respectfully agree with 
Braund J. that under that order the learned Judge 
in insolvency intended and purported to adjudicate 
insolvent the members of the Hindu joint family 
(other than minors) who were carrying on the 
business of money-lending under the style and in the 
name of the C.A.P.C.T. Firm. It is conceded and 
plain that, if the effect of the order of 14th 
December 1932 was to adjudicate the C.A.P.C.T. 
Firm as a ‘“‘firm’’ in the sense in which that term is 
used in the Indian Partnership Act (IX of 1932),- 
there was no evidence (1) that such a firm existed, 


or (2) that the three sons of Chidambaram were 


“partners” of any such “ firm.” 


But it is contended on behalf of the respondents 
that section 99 of the Presidency-Towns Insolvency 
Act includes not only firms to which the Partner- 
ship Act is applicable, but also an association of 
those members of a Hindu joint family who have 
under the principles of the school of Hindu law to 
which they are subject become personally liable to 
strangers for debts incurred in the course of carrying 
on a joint family business. 


Such an association, it is urged, is deemed to be 
“(a firm’ and such members of the family as are 
personally liable “partners” of the firm, within 
section 99 of the Act. 
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In my opinion, however, a Court could only so 
hold if it was prepared to give the go-by to some 
obvious and basic features of a Hindu joint family. 
I go further for, wiih all due deference, it seems to 
me that the application of the term “ partnershiv ” 
to the relations inter se of the members of a Hindu 
joint family ‘which owns and carries on a business 
involves a misuse of the term, and a misconception 
of the characteristics of such a family. It sometimes 
happens,—I speak with all respect ,—that Judges to 
support a thesis or to illustrate a proposition loosely 
make use of a term with a technical meaning and of 
peculiar significance in circumstances in which, applied 
in its true sense, itis out of place and nihil ad rem, 
thus sacrificing accuracy to rhetoric. Indeed, it is 
not only in connection with a Hindu joint family 
that the term partnership has been misused. In 
Ma Paing v. Maung Shwe Hpaw (1) a Full Bench 
of this Court erroneously held that in respect of the 


- property of the marriage a Burmese husband and 


wife were “partners.” Since the passing of the 
Partnership Act in 1932, however, there is no excuse 
for any one to labour under such a misconception, 
for by section 5 (which the learned advocates do not 


appear to have brought to the attention of the learned’ 


trial Judge) the Legislature provided that : 


The relation of partnership arises from contract and not 
from status ; 

And, in particular, the members of a 
Hindu undivided family carrying on a 
family business as such, or a Burmese Buddhist husband 
and wife cirying on business as such are not partners in 
such business. 


Partnership not 
created by status. 


‘The Legislature in enacting section 5 did no more, 


in my opinion, than restate what had previously 





(1) (1927) LL.R. 5 Ran. 296, 
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been the true legal position in which the parties 
concerned stood. 

~ How it could ever have been supposed that the 
members of a joint Hindu family merely because 
they carried on a family business were “ partners” 
of a “firm” in the sense in which those terms are 
used in legal parlance I am bound to say that I am 
at a loss to understand. Of course, a member of a 
Hindu undivided family is at liberty to enter into a 
partnership ‘with a stranger or with other members 
cof his own family, but in such. circumstances the 
rights and obligations of the partners are determined 
by the Ene ceri Act and not by the personal law 
by which the parties may be governed. Again, it is 
obvious that the doctrine of estoppel by “holding 
out” is as applicable to a Hindu as to any one else. 
But, in my opinion, with all due deference, there 
has never been any justification in law or common 
sense for holding that the «members of a Hindu 
joint family who carry on business as such ares 
partners governed by the Partnership Act. The 
only substantial resemblance between the two forms 
of association would seem to be that in each case 
the members carry on business together. In other 
material respects the two forms of association appear 
to me wholly dissimilar. 

The interest of the partners in a firm is 
determined by contract, the interest of the members 
of a Hindu joint family; in ancestral business is 
acquired by status. An ancestral business, devolves 
apon the members of a Hindu joint family as part 
of their inheritance, and their rights and obligations 
in respect of it are not governed by any contract 
into which they have entered but by the personal 
law to which they are subject. A partnership is 
dissolved by death, but the death of a member 
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does not dissolve a Hindu joint family, the result 
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is made to the inheritance of the other members 
who survive. On insolvency a partner ceases to be 
a member of the firm, but the insolvency of a 
member does not prevent him continuing to be a 
member of a Hindu joint family. Fakirchand 
Motichand v. Motichand Hurruck Chand (1). Subject 
to section 30, which, I am disposed to think, does 
not apply to a minor member of a Hindu joint 
family the members of which carry on business as 
such, [The Official Assignee of Madras v. Palani- 
appa Chetty (2); Sanyasi Charun Mandal v. Krish- 
nadhan Banerji (3)|, and to the contract of partner- 
ship no person can be introduced as a partner into 
the firm without the consent of all the existing 
partners (section 31‘, but a member of a Hindu 
joint family acquirés an interest in the business at 
birth and the other members cannot deprive him 
of it. ; 
Under section 12 of the Partnership Act : 


Subject to contract between the partners— 

(a) Every partner has aright to take 
part in the conduct of the business ; 

(b) Every partuer is bound to attend 
diligently to his duties in the conduct of the business ; 

(c) Any difference arising as to ordinary matters connected 
with the business may be decided by a majority of the partners, 
and every partner shall have the right to express his opinion 
before the matter is decided, but no change may be made 
in the nature of the business without the consent of all the 
partners ; and 

(dj) Every partner has a rignt to have access to and to 
inspect and copy any of the books of the firm. 


The conduct of the 
business. 








{1) (1883) LL.R. 7 Bom, 438, 12; (1918) LL.R. 41 Mad, 824. 
(3) 41922) 49 1A. 108. 
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It would seem that none of the above rights or 


V.RCT.V.R. obligations, however, appertain to the members of 
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a Hindu joint family that owns a family business, | 
and the members are not entitled to claim payment 
of an equal, or indeed until partition any separate, 
share of the profits. Subject to the provisions of 
the Partnership Act ‘‘a partner is the agent of the 
firm for the purposes of the business of the firm.” 
That however, is not the normal position of the 
members of a Hindu joint family who own and 
carry on a family business. Further, under the 
Companies Act 1913 (section +) only ten persons 
for banking or twenty for any other business can 
form a partnership, but the members of a Hindu 
joint family which owns and carries on a business 
may be unlimited in number. 

These are some, but by no. means all, of the 
characteristics in which a partnership differs from 
a Hindu joint family which owns and carries on 
a business, and it is unnecessary to dilate upon 
them for the purpose of. demonstrating how 
inapposite and misleading it is to apply the terms 
“partnership ” and “firm”’ to the relations iter se 
of the members of a Hindu joint family which 
owns and carries on a family business as such. 
The resuit of this misuse of language has been, in 
my opinion, that a real and manifest injustice has 
been done to those members of the family who 
take an active part in carrying on the family 
business. So long as a member cf the family 
which owns the business is a minor or takes no 
active part in the management or working of it his 
liability is limited to the extent of his interest in 
the family property; but if he takes an active part 
in carrying on the business after he has attained 
his majority he makes himself personally liable. for 
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the obligations of the business contracted after he 
came of age. [Joykisto Cowar  v. Nittyanund 
Nundy (1); Sasmalbhai Nathubhai vy. Someshvar, 
Mangal, and Harkisan (2); In the matter of 
Ha’roon Mahomed (3) ; Vadilal v. Shah Khushal (4) ;- 
Chalamayya v. Varadayya (5); Lutchinanen Chetty 
v. Siva Prokasa Modeliar (6); Anant Ram vy. 
Chaninu Lal (7); Bishambhar Nath v. Sheo Narain 
- {8); Bishambhar Nath v. Fateh Lal (9); Sanyasi 
Charan Mandal v. Asutosh Ghose (10); Gangayya v. 
Venkataramiah (11); The Official Assignee of Madras 
v. Palaniappa Chetty (12); Mamayya v. K. R. Rice 
Mill Co. (13) ; Nagasubrahmania Mudaliar v. Krishna- 
machariar (14); Debi Dayal y. Baldeo Prasad (15) ; 
Sanyasi Charan Mandal v. Krishnadhan Banerji (16); 
but see Joharmal Ladhooram v. Chetram Harising (17).] 

Now, as I understand the authorities the personal 
liability of the member of a Hindu joint family who 
takes an active part in the family business is not 
‘based upon estoppel by holding out, but upon the 
dovirine that by his conduct he has become a 
“partner” in a “firm.” Indeed, in my opinion it 
could not reasonably be founded on estoppel. And 
for this reason. It is well settled and must be treated 
as generaliy understood that the rights and obli- 
gations of the members of a Hindu joint family 
are determined by the personal law to which they 
are Subject. By their personal law, as well as by 
- the universal custom of Hindus, it is the duty of 


(1) (1878) LL.R. 3 Cal. 738. (9) (1906) ILL.R, 29 All. 176. 
(2) (1880) LL.R. 5 Bom. 38. (10) (1914) LL.R, 42 Cal, 225. 
(3} (1890) LL.R. 14 Bom. 189. : (11) (1917) LL:R. 41 Mad. 454. 
(4) (1902) L'L.R. 27 Bom. 157. (12) 11918) LL.R. 41 Mad. 824, 
{5) (1898} LL.R. 22 Mad, 166, (13) (1921) ILL.R. 44 Mad. 810. 
(6) (1899) I.L.R. 26 Cal. 349. (14) (1927) i.L.R. 50 Mad. 981. 
7) (1903) LL.R. 25 All. 378. : (15) (1928) LL.R. 50 All. 952, 
{8) (1906) ILL.R. 29 All. 166. (16) (1922) 49 1.A. 108 


(17) (1914) LL.R. 39 Bom. 715. 
10 
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the other members of the family, whether they ar 
adults or minors, to assist the kurfa in managin; 
the estate and business (if any) belonging to thi 
family; and no one ought to be misled, merels 
becruse a member of the family performs his dut; 
to the family, into thinking that he has _helc 


himself out as a principal personally liable for any 


debts contracted for the purposes of the business 
It is no more reasonable to allow a stranger to set 
up that he was misled in this way than it would 
be to. permit a person who has contracted with a 
minor or a Hindu widow or any other person 
under disability by their personal law to contend 
that he did not know that they were subject to a 
personal law which regulated their rights and 
obligations. It is only, with all due deference, 


- because the members of a Hindu joint family who 


take part in carrying on the family business have 
loosely and inaptly been deemed to be “ partners ’’ 
ina “firm” that those members have been held 
personally liable to liquidate the debts of the business. 
I cannot bring myself to believe, if the basic charac- 
teristics of a Hindu joint family had fully been under- 
stood, that such a doctrine would ever have been 
evolved or countenanced, or that the dutiful and 
diligent members of the. family would have been 
penalized for the benefit of slothful members who: 
have done nothing to assist the kurta in managing 
the family estate. 

For these reasons I am firmly of opinion that a. 
Hindu joint family carrying on a family business as. 
such is not a “firm” within the meaning of that term 
as used in section 99 of the Presidency-Towns Insol- 
vency Act, and that the members of the family are 
not “ partners ” of such a “firm.” It follows, 
therefore, in my opinion, that the three sons of 
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‘Chidambaram, other than Shanmugam, were not and 
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could not have been adjudicated insolvent as being v.Rc1T.v.R. 


“partners ” of the “ firm” of C.A.P.C.T., or upon a 
petition for insolvency presented against, and in the 
mame of, the said ‘ firm.” 

The result is that the appeal must-be allowed, 
and the order of Braund J. varied. The declarations 
made by the learned Judge and the order that 
Natesan Subbaya and Arunchelan do file -their 
respective schedules and submit themselves to public 


examination will be set aside. The petition of the 


C.A.P.C. Firm of the 21st’ February 1934 will be 


dismissed with costs, advocate’s fee at the trial. 


five gold mohurs. The order of Braund, J. on the 


petition of 10th January 1934 will stand. On the_ 


appellant’s petition filed on the 30th January 1934 
it is ordered that the order of the 15th January 1934 
staying the confirmation of the sale by the Court 
at Devokottai be vacated except in respect of the 
_ interest of Chidambaram Chettyar and Shanmugam 
Cheityar in the properties sold. 

The appellant is entitled to his costs of the 


petition of the 30th January 1934 in the trial Court, 


_ advocate’s fee five gold mohurs. The petition of 
Natesan Chettyar of the 19th June 1934 is in 
substance granted, and Natesan is entitled to his 
costs of that petition in the trial Court as against the 


respondents, advocate’s fee three gold mohurs. The 


appellant is entitled to one set of costs in the appeal, 
advocate’s fee ten gold mohurs. 


Mya Bu, J.—I have had the advantage of reading 
the judgment of my Lord the Chief Justice, and I 
concur not only in the orders proposed but also in 


the conclusions which his Lordship has arrived at 


and the reasons given in support of them. 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mya Bu, and 
Mr, Justice Baguley. 


- HARGULAL 
? Vv. 
ABDUL GANY HAJEE ISHAQ anpD aANorHER.* 


Judgment written by an ex-judge—Pronouncement of the judgment by successor 
in. office—Validity of the judgment—Judge on leave and retired judge—No- 
distinction—Civil Procedure Code \Act V of 1908), O. 20, r. 2. 

Even after a Judge has ceased to have jurisdiction because he has retired or 
has proceeded on leave or has been transferred from the Court in which a trial 
was held he is entitled, having heard the evidence, to write and sign a judgment 
in the case, and his successor in his discretion may pronounce the judgment in 
his stead. Order XX, r. 2 of the Civil Procedure Code provides that a Judge: 
may pronotince a judgment wriltenfut not pronounced by his predecessor, and 
it makes no difference whether the Jatter is on leave or has retired. 

Baramdeo Pande v. Debidatt Singh, 1.L.R.53 All, 153; Basant Bihari v. 
Secretary of Slate for India, 1.L.R. 35 All. 368 ; Ex parte Campbell, 5 Ch. App. 
503 ; Girjaskankar v. Gopalji, 1.L.R. 30 Bom. 241 ; Lilawati Kunwar v. Chote 
Singh, LL.R. 42 All.362 ; Parbattiv Bhikun,8 Ben. L.R. App. 98 ; Satyendra 
Nath Ray v. Ghaiwalin, 1.L.R.35 Cal. 756 ; Srimotya v. Loknath, 5 Pat. yJ- 
147 ; Sundar Kuar v. Chandreshwar, 1 L.R 34 Cal. 293—referred to- 


Maung Bav. Maung Ye, 4 U.B.R, 17i—distinguished. 


Hay (with him Car los) for the respondent. Order 


20, r. 2, of the Civil Procedure Code permits a judg- 


ment to be pronounced by a judge though it was 
written by his predecessor. The judgment in this. 
case therefore was validly pronounced. All the 
authorities on this point, both before and after the 
enactment of s, 199 of the Civil Procedure Code of 
1882 (the counterpart of the present Order 20, r. 2) 
have taken the view that judgments thus pronounced. 
are valid, and the Legislature therefore must be 
deemed to have adopted the view‘of the law enun- 
ciated in the authorities. There is no distinction - 





* Civil Reference No. 18 of 1935 arising out of Civil Misc. Appeal No, 94 of 
1935 of this Court. 
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between a judgment written by a judge on leave and 
pronounced by his successor and a judgment written 
by a judge who has retired. 

Musammat Parbatti v. Musammat Bhikun (A); 
Sundar Kuarv. Chandreswhar (2) ; Satyendra v. Kasturi 
Kumari (3) 3. Girjashankar v. Gopalji (4); Basant 
Bihari v. The Secretary of State for India in Coun- 
cil (5) ; Lilawati Kunwar v. Chote Singh (6) ; Baramdeo 
v. Debidatt (7) ; Srimotya Lakhiaina Jin v. Loknath Das 
(8) ; Ex parte Campbell. Ine Cathcart (9). | 

A contrary view seems to have been taken in 
Maung Ba v. Maung Ye (10) ; but there the judge who 
pronounced the judgment held’ no judicial post at the 
time he pronounced it. 


Williams for the applicant. This case may be 
distinguished from the cases cited above by reason of 
the fact that section 9 of the Rangoon Small Cause 
Courts Act gives power to the officiating judge to per- 
fam his duties only up to the return of the permanent 
' judge. 


Pace, C.J.—In this case the question propounded is : 


‘' Whether a judgment written by an ex-Judge after he ceased 
to bea Judge is validas a judgment which may be pronounced by 
his successor-in-office under Order XX, rule 2 of the Civil 
Procedure Céle.” 


‘The judgment in question was written by the 
Officiating 2nd Judge of the Rangoon Small Cause 
Court after he had ceased to have jurisdiction to act 
-as such Judge. The judgment was subsequently 
delivered by his successor as 2nd Judge of the 


(1) 8 Ben, L.R. 98, (6) LL.R. 42 All. 362, 
(2) LL.R, 34 Cal. 293. (7) ILL.R. 53 All. 133, 
(3) LL.R, 35 Cal. 756. (8) 5 Pat, LJ. 147, 

(4) LL.R. 30 Bom, 241. (9) 5.Ch. Ap. 703, 706. 


(5) LL.R. 35 All, 368. (10) 4U.B.R, 171, 
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Small Cause Court. It follows from section 23 of 
the Rangoon Small Cause Courts Act (VII of 1920) 
that Order XX, rule 2, applies to the Court of Small 
Causes. Order XX, rule 2, is in the following terms : 


“A Judge may pronounce a judgment written but not 
pronounced by his predecesscx.”’ 


Now, if the matter had been res integra I should 
have been disposed to think that a judgment which 
could be pronounced by the successor-in-office of an 
ex-Judge must have been written and signed by 
the ex-Judge before he became functus officio, 
because after a person had ceased to be a Judge © 
of the particular Court in which the trial was held 
he had no further jurisdiction to act in connection 
with the affairs of that Court by way of writinga 
judgment or otherwise. It appears, however, that 
there has been a comsensus of judicial authority in 
favour of the view that even after a Judge has 
ceased to have any jurisdiction in a Court because 
he has retired or has proceeded on leave or has 
been transferred from the Court in which the 
trial was held he is entitled having heard the 
evidence to write and sign a judgment, and that 
his successor in his discretion may pronounce the 
judgment in his stead. s 

In 1872 in <iAlussamat Parbatti and others v. 
Mussamat Bhikun and others (1) it appears that a 
judgment had been ‘written by the Officiating 
Subordinate Judge of Patna after he had been 
relieved of that office, and that he had handed 
his written judgment to the Subordinate Judge of 
Patna who succeeded him. Thereafter the succeed- 
ing Judge delivered the judgment that had been 


(1) 8 Ben, L,R., Appendix, page 98. 
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written and handed to him by his predecessor. 
Jackson and Markby JJ. held that the judgment so 
pronounced was valid and unimpeachable. That 
case was determined under the Civil Procedure 
Code of 1859 (Act VIII. of 1859) in which no 
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provision was inserted in the sense of Order XX, 


rule 2 of the Code of 1908. 

Under section 199 of the Civil Procedure Code 
of 1882 (Act XIV of 1882) a Judge might pronounce 
a judgment written by his predecessor but not 
pronounced. In 1905 Jenkins C.J. and Batty J. in 
. Girjashankar Narsiram vy. Gopalji Gulabbhai- (1) 
observed : 


“To his first objection that the judgment was illegal, inasmuch 
as it was written by Mr. Mathuradas after he had been transferred 
from Broach, a complete answer is furnished by section 199 
of the Code of Civil Procedure.” 


_ In Sundar Kuar vy. Chandreshwar Prasad Narain 
Singh (2) Harington and Geidt JJ. stated that : 


“Two objections have been taken to the judgment on behalf 
of the appellant: the first is that there is in fact no judgment, 
because the learned Judge who heard the case had taken leave 
before he put his judgment into writing, and had it read by his 
successor in office. We do not think that objection is well- 
founded. Section 199 of the Code of Civil Procedure. provides 
that a Judge*may pronounce a judgment written by his prede- 
cessor, but not pronounced. This judgment was written by the 
predecessor of the Judge who pronounced it. It seems to us that 
he comes within the words of section 199, and we do not think it 
right to accede to the argument of the appellant, who asks us to 
place a limited construction on that section, and to say that the 
judgment should be written by the Judge before he had taken 
leave or left the post which he was occupying when he heard 
the case. Our attention was drawn to certain cases, of which 
only one seems to be directly in point, namely, Mussaniut 
Parbulty v. Mussanmt Higgin (3), and that case supports the view 





(J) (1905) 1.L.R. 30 Bom, 241. 12) (1907) LIAR. 34 Cal. 293,” 
(3) 17 W.R. 475. 
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which we express. We think that the objection is ill-founded, 
and that the Judge was entitled, having heard the evidence, to 
write his judgment and to send it to his successor for delivery 
under the provisious of section 199 of the Civil Procedure Code.” 


In 1908 in Satyendra Nath Ray Chaudhuri v. 
Kasturi Kumari Ghatwalin (1) a Full Bench of the 
Calcutta High Court took the same view of the 
meaning and effect of section 199 of the Code of 
1882. Maclean C.J. observed : 


“The question submitted to the Full Bench is whether the 
judgment, referred to in section 199 of the Civil Procedure Code, 
which can be pronounced by a judge’s successor, is one which 
must be written by the Judge while holding office as judge, or 
whether it may be one written after he has ceased to exercise 
jurisdiction in the place where the cause of action in the suit 
to which the judgment relates, arose, owing to his transfer 
or proceeding on leave. 

%* * * % 


The question seems to me to depend entirely upon the con- 


struction of section 199 of the Code of Civil Procedure. It is = 


a very short section, and, in my judgment, its construction is. not | 
susceptible of any real difficulty. * * * * Tn this case _ 
the suit was heard by Mr. Thomson when he was Subordinate 
Judge of Deoghur, and he was subsequently transferred to Dumka 
and ceased to be Subordinate Judge of Deoghur on the 17th 
January 1905. Onthat date he recorded the following order 
‘ Defendants refuse to argue or to file written argument. I am 
making over charge today and all the parties want me to write 
the judgment ; so the record must be sent to Dumka, to which 
place [ am going on transfer.’. I regret Mr. Thomson took ten 
months to write his judgment. He however did write it, and 
sent it to his successor at Deoghur to deliver and he did deliver 
it. It is urged that this is illegal and that section 199 does not 
justify such a procedure. In my opinion it does. There is 
nothing in that section which indicates directly or indirectly that 
the judgment of the judge who is leaving the Court must be 
written by him before he has left.” 


(4) (1908) ILL.R. 35 Cal. 756. 
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In 1908 a new Code of Civil Procedure was 
passed, and Order XX, rule 2, forms part of that 
Code. In Ex parte Campbell. In re Cathcart (1) 
James L.J. laid down that, 


‘ 


‘where once certain words in an Act of Parliament have 
received a juclicial construction in one of. the Superior Courts, 
and the Legislaiure has repeated them without any alteration in a 
subsequent statute, I conceive that the Legislature must be taken 
to have used them according to the meaning which a Court 
of competent jurisdiction has given to them.” 


Now, the terms of Order XX, rule 2, are for all 
practical purposes identical with those of section 199 
of the Code of 1882. It may well be therefore that 
the Legislature intended that Order XX, rule 2, 
should receive the same construction. as the Courts 
had placed upon section 199 of the earlier Code. 
And that is the view which has been taken by the 
Courts in India since the Code of 1908 was enacted. 

In 1913 in Basant Bihari Ghoshal v. The Secre- 
tary of State for India in Council (2) a Bench 
ot-the Allahabad High Court, Richards C.J. and 
Banerii J., stated that 


“it has been contended that the judgment of the court belcw 


and the decree founded thereon are bad because the judgment 
was written by Mr. Tute after he had ceased to be the District 
Judge of Allahabad. The judgment, no doubt, was so written 
and it was delivered by his successor. We think the mere fact 
that Mr. Tute had ceased to be the District Judge when he wrote 
the judgment is not sufficient to vitiate the judgment. Order XX, 
rule 2, provides that a Judge may pronounce a judgment written 
but not pronounced by his predecessor.” 


The same view was taken by the Allahabad 
High Court in Lilawati Kunwar v.-Chote Singh and 
others (3) and Baramdeo Pande vy. Debidatt Singh 
and others (4). In the latter case the judgment had 


a) LR. 5 Ch. App. 763 at p. 706, (3) (1920) LL.R, 42 Al, 362. 
(2) (1913) LL.R. 35 ALL 76%. (4) (1930) LL.R. 53 All, 133, 


: 1) 
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been written by a District Judge after he had 
retired from office, but the learned Judges who 
tried that case were of the opinion that that fact 


made no difference, Mukerji and Bannet JJ. observing, 


“sone attempt has been made to draw a distincticn between 
a judgment written after a Judge had retired and a judgment 
written while a Judge is on leave. It is true that when a Judge 
is on leave he will, on return from leave, take over charge again 
of his judicial office, but during the pericd that he is on leave he 
does not possess any judicial powers or functions or jurisdiction. 
We can see no distinction drawn between the writing of a 
judgment while a Judge is on leave and the writing of a judgment 
by a Judge who has gone on retirement.” 


In 1920 in Srimotya Lakhiama Jin v. Loknath Das 
(1) the Patna High Court placed the same con- 
struction upon Order XX, rule 2. 

As there is a concensus of opinion upon this sub- 
ject in several High Courts in India, and as it is 
of importance that practice and procedure so far as 
possible should be uniform throughout British India, | 
we are not disposed to place a different construc- . 
tion upon Order XX, rule 2, from that put upon it 
by the Calcutta, Bombay, Allahabad and Patna 
High Courts. 

Maung Ba and another v. Maung Ye (2) can be 
supported on the ground that at the time when 
Mr. Sheehy purported to pronounce judgment in the 
case then under consideration he was not only not 
the successor of the learned Judge who had heard 
the evidence but he was not a Judge. 

It has to be borne in mind, of course, that 
under Order XX, rule 2, it is not necessarily incum- 
bent upon the successor of the Judge who wrote 
the judgment after he had ceased to be a judge of 





(i) S Pat. LJ. 147. (2) (1922) 4 U.B.R. 171. 
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the Court in which the trial was held to pronounce 1936 


the judgment that had been written by his prede-  uaxcutas. 
cessor. He has a discretion in the matter, and if  asfur 
he is in doubt as to the correctness of the judgment sig eras 
that has been written by his predecessor he ought | — 
‘ . anes soe PAGE, C.J. 
either to act in accordance with the provisions of 
Order XVIII, rule 15 or to hear the case de novo. 

For these reasons we answer the question pro- 


pounded in the affirmative. 
Mya Bou, J.—I agree. 


BaGuLey, J.—I agree. 


APPELLATE CRIMINAL. 


Befcre Mr, Justice Dunkley. 


NGA THA E AND ANOTHER 1936 
Vv. ; Jan, 2, 
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Prevention of Crime (Young Offenders) Act (Burma Act Ill of 1930), ss. 13, 
25 (1)—Appeal against order for detention in Borstal School—Order for 
detention not a sentence of imprisonment—Order for any period appeal- 
able to Court of Session—Appeai to the High Court—Criminal Procedure. 
Code {Act V of 1898), s. 408 (b). 

It.is provided by s, 13 of the Prevention of Crime (Young Offenders) 
‘Act that in respect of any order passed by a magistrate under Part II of 
ithe Act (which includes an order for detention in a Borstal School) an 
appeal shall lie to the Court of Session, An order of detention in a Borstal 
School is not a sentence of imprisonment, and against such an order for 
any period passed by a magistrate there is a right of appeal to the locai 
‘Court of Session. The only circumstance in which the appeal against such 
an order will lie to the High Court is under proviso (b) to s. 408 of the 
Criminal Procedure Code when a cc-accused, who has been tried together 
with the juvenile affected by the order, has been sentenced to imprisonment 
for a term exceeding four years. 


a 


* Criminal Appeal No. 1683 of 1935 from the order of the 2nd Add. 
Sp. Power Magistrate.of Tharrawaddy in Trial No. 81 of 1935. 





144 ° 


1936 


Nea THa EF 


v, 
KING- 


EMPEROR, 


INDIAN LAW REPORTS. [Vot. XIV 
Kyaw Zan for the appellants. 
A, Eggar (Government Advocate) for the Crown, 


DunkKLey, J.—Under the provisions of section 25 
(1) of the Prevention of Crime (Young Offenders) 
Act, 1930, the two appellants have been directed to 
be detained in a Borstal School for a period of five 
years. This order was passed by the 2nd Additional 
Special Power Magistrate of Tharrawaddy. They 
have appealed to this Court, but in my opinion their 
appeal lies to the Court of Session of the Tharrawaddy 
District. 

Section 25. of the Prevention of Crime (Young 
Offenders) Act occurs in Part II of the Act, and 
sub-section (1) of this section says that where a 
sentence of imprisonment would ordinarily be passed. 
on a person whose age is between 16 and 19 years, 
the Court may, instead of passing such sentence, 
direct that such person be sent to a Borstal School. 
It is clear from the wording of this sub-section that. 
an order of detention in a Borstal School is not a 
sentence of imprisonment ; it is, in fact, something 
which is substituted for a sentence of imprisonment 
which would ordinarily be passed. Moreover, it is: 
plain from the scheme of the Act and the rulés made 
thereunder that the period of detention of a young 
person, ordered under the provisions of the Act, 
bears no relation to the period” of imprisonment to- 
which an adult would ordinarily be sentenced for a 
similar offence, as in the case of an order under the: 
Act considerations arise which cannot arise in the 
case of a sentence passed on an adult. 

Now, the only provision under which the appeal 
from a conviction by a Magistrate outside Rangoon, 
except a conviction of an offence under section 124A. 
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of the Indian Penal Code, can lie to this Court is 
proviso (6) to section 408 of the Code of Criminal 
Procedure, which proviso lays down that when in 
any case a Magistrate specially empowered under 
sectiun 30 (or an Assistant Sessions Judge) passes a 
sentence of imprisenment on an accused person for 
a term exceeding four years, the appeal of that 
accused and also of any co-accused convicted at the 
same trial shall lie to the High Court. As I have 
pointed out, an order of detention in a Borstal School 
is not a sentence of imprisonment, and the terms of 
Section 408 itself plainly contemplate that, except in 
the instances mentioned in the provisos to the section, 
call appeals from a Magistrate of the first Class shall 
lie to the Court of Session. 
Section 13 of the Prevention of Crime (Young 
Offenders) Act reads as follows : 


“Tn addition to the right of appeal provided in erdinary 
wourse by the Code of Criminal Procedure, 1898, every person 
affected by an order made under this Part (zc., Part I] of the 
Act), except on a hnding as to age under 14 or an order 
‘under section 11, by any Court subordinate to a Court of 
‘Session, may appeal therefrom to the Court of Session, but 
subject to any time-limit prescribed for the presentation of such 


appeals.” 


‘Consequently, it is provided by this section that 
in respect of any order passed by a Magistrate under 
Part II of the Act (which includes an order for 
‘detention in a Borstal School) an appeal shall lie to 
the Court of Session. It is therefore plain that in 
respect of any order of detention ina Borstal School 
for any period, passed by a Magistrate, there is a 
right of appeal-to the local Court of Session, and 
the only circumstance in which the appeal against 
such an crder will lie to this Court is when a 
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co-accused, who has been tried together with the 
juvenile affected by the order, has been sentenced to- 
imprisonment for a term exceeding four years. In 
such a case the appeal will lie to this Court under 
the provisions of proviso (b) to section 408 of the: 
Code of Criminal Procedure. 

This appeal will therefore be transferred to the 
Court of Session of the Tharrawaddy District for 
disposal, and the Sessions Judge is directed to accept. 
the appeal as having been instituted in his Court on 
the date on which the memorandum of appeal was. 
presented in this Court. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chicf Justice, and Mr. Justice Mya Bu. 


A. B. NEOGI 


a baie 
B. B. NEOGI AnD OTHERs.* 


Will—Probate obtained without issue of citalons te persons entitled—Revoca~ 
tion of probate —Genuineness of will disputed--Burden of proof on person 
propounding the will—Averment of will being a forgery—Ouus of proof— 
Succession Act (XXXIX of 1925}, s. 236. : 
Where probate of a will has been granted without citing parties to- 

whom notice ought to have been given, and one of such persons applies to: 

the Court to have the probate revoked on that ground the probate will be- 
revoked. The burden of proving the genuineness of the will lies upon the- 
person who propounds the wil]. ‘The ous is not on a person entitled to be- 
cited to prove that the will was a forgery. 

Ramanandi Kuer v, Kalawati Kuer, 55 1A. 18—followed. 


Bhattacharyya for the appellant. The propounder’ 
of a will must prove that the document in respect 
of which he is applying for probate is genuine. No: 





* Civil First Appeal No. 100 of 1935 from the order of this Court on the: 
Original Side in Civil Misc. No. 4 of 1935. 
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citations were issued when the respondent obtained 1936 


probate of this will. In the case of In the matter of A.B. Neoot 
the Petition of Hurro Lall Shaha (1) it was held gp. Neocr, 
that when a Hindu is applying for probate special 

citations should be issued to all persons interested 

in the will. The proceedings were defective for this 

reason. ‘Secondly, the trial Court erred in putting 

the onus of proving that the will was a forgery on 

the appellant. 


[Pacr, C.J. The decision in this case is covered 
by Ramanandi Kuer v. Kalawati Kuer (2).] 


Surridge for the respondent. The burden of 
proof was correctly placed upon the appellant, because 
he is the person now seeking to impugn the genuine- 
ness of the will, The will has already been proved 
in the probate proceedings in common form. 


PacE, C.J.—In this case an application was filed 
by the appellant for the revocation of probate granted 
to the ist respondent of the will of Hari Charan 
Neogi who died at Calcutta on the 8th June, 1926. 
Hari Charan Neogi left him surviving a widow, one 
adult son, six minor sons and two minor daughters. 
On the 8th February, 1927, the 1st respondent Bibhuti 
Bhushan Neogi, who is the eldest son of Hari Charan 
Neogi, applied to the High Court at Rangoon for a 
grant of probate to be made to him, and probate 
was granted to the 1st respondent on the 8th March, 
1927. It is common ground that neither the widow 
nor any of the minor children of Hari Charan Neogi 
were cited in connection with this application for 
vrobate. The appellant at all material times was a 
student, .and he alleged that the small monthly 


(1) LL.R. 8 Cal. 570, 12) 55 1A, 18, 
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allowance which he received from the 1st respondent, 
who was the kurta of the family, was not forwarded 
to him in November, 1934, as the result of which 
he came to know that the Ist respondent was 
managing the estate not as kurta of the family but. 
as an executor of an allcged will of Wari Charan 
Neogi executed on the Ist February, 1926. He then 
applied for an opportunity of inspecting the will, and 
after perusing it both he and one of the. alleged 
attesting witnesses of the will stated that the signa- 
ture on the will was not that of Hari Charan Neogi 
nor was the signature of that attesting witness his 
signature. Thereupon the present application to revoke 
the probate granted to the Ist respondent was filed: 
Two issues arose, (1) whether there was just 
cause for the revocation of the probate upon the 
ground that “the proceedings to obtain the grant 
were defective in substance” by reason of the fact 
that neither the widow nor any of the minor children 
were cited, and (2) whether, the will was a forgery. 


- At the trial Leach J. observed : 


“When a will is proved in common form, as this will was, 


“it is not necessary that the Court should order citaticns to 


issue, and 1 consider that the fact that no citations were issued 
in this case does not in itself constitute a ground for revoking 
the probate which had been granted. .The question at issue is 
whether the will is a genuine will or not. If the petitioner 
proves to the satisfaction of the Court that the will was not 
executed by his father, then he is entitled to the order which 
he seeks. The burden of proving that the will is a forgery 
lies heavily on him.” 


In my opinion, with all due respect, in so 


holding the learned trial Judge misdirected himsrlf 


in law. The exact questions which arose in the 
_ present. case were raised and determined by the 


Judicial Committee of the Privy Council in Ramanandi 


sheeted 
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Kuer v. Kalawati Kuer (1) which was not cited to the 
learned trial Judge. In that case Lord Sinha delivering 
the judgment of the Board in connection with section 50 
of the Probate and Administration Act of 1881, which 
for the purpose in hand is identical in its terms with 
section 263 of the Indian Succession Act, cbserved : 


“ There has been some divergence of cpinion in the Couris in 
India as regards the law and procedure governing cases for 
revocation of probate, due in part to the introduction into Indian 
practice of the difference in English law between the grant of 
probate in common form and probate in solemn form. It is 
‘worse than unprofitable to consider how far, if it all, that 
distinction has been incorporated into Indian law. It has often 
‘been pointed out by this Board that where there is a positive 
enac.ment of the Indian Legislature the proper course is to 
examine the language of that.statute and to ascertain its proper 
‘meaning, uninfluenced by any consideration derived from the 
previous state of the law—or cf the English law upon which it 


“may be founded. 


These cbservations apply with peculiar force to testamentary 
cases Which are governed by the Indian Succession Act of 1865 or 
the Probate and Administration Act of 1881 (both now repealed by 
‘tthe Succession Act of 1925). As Sir A. Wilson observed, in 
‘delivering the judgment of this Board in the case of Kurrutulain 
Bahadur v. Peara Saheb (2), these -Acts while to a large extent 
embodying the rules of English law on the subject yet departed 
in many particulars from those rules ; and in the progress of the 
development of the law and practice in testamentary cases, the 
-ecclesiastical origin of this jurisdiction of the Ceurts in England 
has been completely discarded ; and the Indian Legislature has 
gradually evolved an independent system of its own, largely 
suggested, no doubt, by English law, but also differing much from 
that law and ‘purporting to be a self-contained system 
The relevant illustrations to the section are : ‘ (b) The grant was 
‘made without citing parties who ought to have been cited. (c) 
‘The will of which probate was obtained was forged or revoked.’ - 

It is apparent that the plaintiff in this case set up both these 
grounds fcr revocation. The first issue as framed comes under 
ilustraticn (b) and the second issue under illustration (c). 

- (1) (1927) 55 LLAL18, 2a. = 
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If these issues were tried separately and the plaintiff succeeded. 
on the first issue, that in itself would be sufficient for revoking 
the probate ; but it would still be open to the defendant to prove: 
the will and, if she succeeded, the probate would stand. 

If on the other hand the plaintiff failed on the first issue, that 
would not preclude her from prcceeding to prove her second 
ground—namely, that the will was forged, and the probate would 
stand or fall, according to the result.” 


His Lordship added : 


“With regard to the second issue as to whether the will was. 
forged or genuine, the onus of procf depends upon the finding on 
the first issue. If citations were not served, i.e. properly and 
effectively served, on Thakurani, the daughter is entitled !to ask 
that probate which was obtained in her absence should be recalled: 
and the executor or his representative called upon to prove the, will 
in the present proceeding. In other words, the onus of proving. 
that the will was genuine is in view of their Lordships’ conciusion. 
upon the first issue upon the defendant.” 


At the trial Leach J. came to the conclusion 
that the appellant had failed to prove that the will 
was not a-genuine one. The learned Judge disbelieved 
the evidence adduced on behalf cf the appellant, 
and added that 


no reason has been!advanced why I should reject the affidavits. 
of the brother-in-law and of the other attesting witnéss.” 


Now, the only evidence which had been tendered 
upon the second issue—namely, whether the will 
was genuine or not, on which issue the burden 
lay ,upon the respondent, were these two affidavits 
which had been sworn in the proceedings filed. 
for the purpose of obtaining an issue of probate. 
It is unnecessary for the purpose of disposing of 
this appeal to determine whether such affidavits 
were admissible evidence of the facts to which they 
relate in the present proceedings. That is a question 
which may have to be determined hereafter. But, 
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in our opinion, it is impossible that the finding 


15k 


1936 


of the learned trial Judge upon the second issue A. B.Neoct. 
should be allowed to stand having regard to the B,B. NEOGI,. 
fact that upon that issue he misdirected himself p,@ cy, 


as to where the burden of proof lay. It may be, 
if the onus had been placed upon the responaent, 
as we think it ought to have been, that the learned 
trial Judge would have revoked the grant of probate 
wvithout calling upon the appellant to argue or 
prove his case. In our opinion the seccnd issue 
must be retried upon the footing that in the 
events that have happened the onus upon -that issue 
is on the persons propounding the will, and that 
it is for them to prove that the will is a genuine 
one, and not for the appellant to prove that the 
will is a forgery. 

The result is that the appeal will be allowed, 
the order from which the appeal is brought set 
aside, the grant of probate revoked, and the proceedings 
returned to the Original Side in order that it may 


_sbe determined (by some learned Judge other than 


Leach J.) whether the will was the genuine will 
of Hari Charan Neogi, the onus upon that issue 
of satisfying the Court of its genuineness being 
upon those propounding the will. If in the event 
it is decided that the aileged will is the will of 
Hari Charan Neogi-the grant of probate will stand. 
At the rehearing the parties. will be at liberty to 
adduce such evidence as they may be advised. 
The appellant is entitled to his costs of the appeal 
from the contesting respondents, advocate’s fee five 
gold mohurs. The costs in the trial Court both 
of the previous hearing and of the rehearing will 
oe assessed by the trial Court and will abide the event. 


Mya Bu, J-—I agree. 
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SPECIAL BENCH. 
Before Sir Arthur Puge, Kt., Chief Justice, and Mr, Justice Ba UL 
IN THE MATTER OF A LOWER GRADE 
PLEADER.* 


Professional misconduct—Client unable to sign application—Pleader allowing 
client's nephew to sign client’s namc—Pleader’s action iinproper but. not 

@ connivance at forgery—Disciplinary action. 

A pleader prepared two applications on behalf of his client for the 
purpose of having the record of certain proceedings lodged in Court. The 
pleader found that’ his client could not sign the applications on account 
of a swollen hand, and he allowed the nephew of his client, who used 
to sign documents for the client when he was ill, to sign the applications 
in the name of the client without obtaining an order from the Court in 
that behalf. The Township Magistrate took the view that the pleader’s 
conduct amounted to a connivance at a forgery. 

Held, that the action of the pleader was thoughtless and improper, 
but that it could not be held that be had acted with any indirect motive 
or with intent to commit a breach of professional duty, and that in the 


circumstances of the case disciplinary action against the pleader was .. 


not necessary. 


Ba Han for ‘the respondent. 


Pace, C.J.—In this case, in our opinion, tle. 
i 


Township Magistrate has taken an exaggerated 
view of the gravity of the offence which admiitedly 
the respondent has committed. The Township 
Magistrate ought only to have taken cognizance 
under section 14 of the Legal Practitioners Act of 
the action of the respondent in the criminal case 
which was a proceeding that took place in his 
Court—U Thein Nyun v. District Superintendent of 
Police, Maubin (1). But, as the .same question 
arises both in the criminal proceeding and in the 
civil proceeding, for the purpose of disposing of 


the present application it makes little difference that - 


the Magistrate took action in respect of both 
proceedings. j us 





* Civil Mise, Application No. 102 of 1935, 
(1) (1935) LL.R. 13 Ran. 737. 
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It appears that the respondent, who is a lower 
' grade pleader practising at Pa-an, had been instructed 
on -behalf of one Katari in a criminal proceeding 
and also in a‘ civil proceeding, and that in_ the 
course of his duty as the pleader of Katari he 
thought it was necessary that the record of certain 
preceedings should be before the Court, and two 
applications were prepared that the proceedings 
should be lodged in Court for the purpose of the 
trial He took the two applications to Katari, and 
asked him to sign each of. them. Katari, however, 
had a swollen hand and could not himself sign the 
documents. Foolishly the respondent allowed Mutaya, 
the nephew of* Katari who used to sign documents 
for him when Katari was ill, to sign these two 
applications in the name of Katari. The proper 
course for the respondent to have taken in the 
circumstances plainly was to apply to the Court in 
the matter, pointing out the difficulty in which he 
was placed, and to seek permission from the Court 
to have the documents executed as the Court might 
direct. It was thoughtless and improper of the 
respondent to have allowed Mutaya to write the 
name of his uncle Katari on the documents without 
obtaining an order from the Court in that behalf. 

The Township Magistrate expressed thé view that 


in acting as he did the respondent was conniving 


at, if not causing, the forgery of one person’s 
signature by another; and he stated that ‘ the 
respondent U San Yi has attempted to hoodwink 
the Presiding Officers of the Couris of Justice and 
has actually succeeded in his attempt in the Civil 
"xecution Case until the same was found out by 


my predecessor when the said Civil Case was. 


called for reference in Criminal Regular Case: 
No. 44 of T.M., Pa-an.” 
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With all due respect I do not think that the 
respondent acted with any indirect motive, or with 
the inteniion of committing a breach of his professional 
duty. No doubi he was thoughtless, but I do not think 
that he deliberately did anything which he thought 
was unprofessional. It must not be taken, however, that 
this Court in any sense condones his conduct. The 
respondent ought to have known what his dety was, 
and in acting as he did he committed a breach of 
his professional duty. Dr. Ba Han, with his usual 
good sense, has not attempted to palliate the wrong- 
ful act of the respondent. The only question that this 
Court has to consider is whether in.the circum- 
stances it is necessary for the Court to direct that 


disciplinary action should be taken against the respon- 


dent. In such cases as that under consideration the 
Court has to pass a suitable order taking into account 
the setting in which the action of the respondent is 
found. I cannot persuade myself that the conduct 
of the respondent shows that there is such a defect 
in his moral character as disentitles him to perform 
the honourable and onerous duties which fall to his 
lot as a pleader, and in the circumstances we do 
not think it necessary that the Court should take 
disciplinary action against the respondent. We have 
no doubt that the fact that these proceedings. have 
been taken against him will act as a warning to the 
respondent in the future to be more careful in 
carrying out the exacting duties which as a pleader 
he is called upon to perform. 


Ba U, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U : 


S. M. ALLY | 1936 
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MAUNG SAN NYEIN.* 


Limitation—-Admission of appeal after time—Sufficient cause—Reasonable 

_ diligence of the appellant necessary—Gencval rule—Circumstances of the 

case—Iliness as an excuse—Limitation Act (1X of 1908), s. 5. 

Under s. 5 of the Limitation Act the Court may in its discretion admit an 
‘appeal presented after time if there is sufficient cause for not presenting the 
appeal within the prescribed period. In exercising its discretion the Court 
smust consider whether the appellant has acted with reasonable diligence in 
prosecuting the appeal. This is the general rule, and the circumstances of 
-each case must be examined to see whether they fall within or Without the 
terms of the general rule. 

Brij Indar Singh v. Kanshi Ram, 1L.R. 45 Cal.94; Karm Bakhsh v.- 
Daulat Ram, (1888) P.R. No. 183, 478— referred to. 

A plea of illness is not sufficient unless the effect of the illness was such 
‘that in the circumstances it would afford a reasonable excuse for the delay in 
resenting the appeal. 

Mazoom Ali Khan vy. Panchoo Bibi, 1 W.R. (Misc.) 23—referred to, 

Le Huv, Ah Yin, (1897-1901) 2 U.B.R. 451—considered. 

The applicant was late by five days in filing an appeai, and relied upon 
‘illness as an excuse for the delay. The probabilities were against his contention 
being genuine ; there was no medical evidence of his illness; and, even 
-assuming that the applicant had been ill, there was nothing to show that he 
<could not have sent instructions to his advocate to file the appeal within the 
prescribed period. 

Held, that there was no sufficient cause for admitting the appeal, 


‘Sanyal for the appellani. 
Kalyanwalla for the: respondent. 


PaGE, C.J.—In this case the applicant brought a 
‘suit against the respondent in the Rangoon Small 
Cause Court in which he sought to recover the 
amount which he alleged was due to him in respect 
of a promissory note executed in his favour by the 


* Special Civil First Appeal No. 174 of 1935 from the judgment of the — 
‘Small Cause Court of Rangoon in Civil Regular No. 2274 of 1935. 
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respondent. The defence was that the respondent 
had not executed the promissory note and that his. 
signature thereon was a forgery. The learned Chief 
Judge dismissed the suit with costs upon the ground , 
that he was not satisfied that the respondent executed 
the promissory note. The judgment of the Small 
Cause Court was delivered on the 26th September, 
1935, and an appeal from that judgment was’ pre- 
sented te the High Court on the 13th November, 
1935, that is to say, five days out of time. An 
application has been made to this Court under 
section 5 of the Limitation Act for the admission of 
the appeal after the prescribed period of limitation. 
for filing the appeal has expired upon the ground 
that the applicant had sufficient cause for not preter 
ring the appeal within time. _ 

Now, in Brij Indar Singh v. Kanshi Rum (1) the 


Judicial Committee of the Privy Council confirmed 


the following general rule to be observed in applying 
section 5 as enunciated by Plowden J. in Karur 
Bakhsh v. Daulat Ram (2): 


All that the section requires in express terms as a condition 
for the exercise of the discretionary power: of admission of an 
appeal presented after time is sufficient cause for not presenting 
the appeal within the prescribed period. If such can be shown, 
the Court may in its discretion, which is,of course a judicial and 
not an arbitrary discretion, admit the appeal. Wethink the true 
guide for a Court in the exercise of this discretion is whether the 
appellant has acted with reasonable diligence in prosecuting “his. 


* 
appeal, cm ai 


That is the general rule, and Lord Dunedin, 
delivering the judgment of the Board, added : 


“There may be a general rule as to the exercise of discretion, 
but each case must, nevertheless, be examined as to its own 





(1) (1917; LL.R. 45 Cal. 94, (2) (1888) P.R. No, 183, 478. 
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circumstances to see whether they make it fall. within or without 
the terms of the general rule.” 


Now, in support of the present application the 
applicant relies upon certain circumstances alleged 
in an affidavit which he swore for the purpose of 
the present appeal on the 12th November, 1935, 
They are as follows : 


“Tsay that on or about the 10th of October 1935 I went away 
to Toungoo on some very urgent business and for the purpose of 
raising money to enable me to file the appeal. 

I say that at the time I left for Toungoo I was suffering from 
severe fever and pain all over my body, and on my arrival there 
the fever increased attended with swelling of the knees and thighs 
so much so that I was bed-ridden and disabled from getting up 
from bed. 

I say that I returned to Rangoon on the afternoon of the 
10th October 1935 and that I am still unable to move about freely 
on account of my swelling of the knees and thighs.” 


’ It is plain that these allegations as they stand do 
“ not disclose sufficient cause for admitting the 
appeal under section 5 of the Limitation Act. In 
>the first place it would appear that the applicant 
proceeded to Toungoo and. returned to Rangoon on 
the same day, (10th October, 1935), although it is 
stated in his affidavit that when he was at Toungoo 
he was bed ridden and disabled from getting up 
from bed. On the face of the affidavit therefore the 
allegations, upon which the applicant relies would 
appear to be false. The learned advocate for the 
applicant, however, at first stated that the applicant 
must have intended to allege in the affidavit that he 
arrived at Toungoo on the 10th September and not 
on the 10th October. The learned advocate for the 


respondent thereupon pointed out that that could. 


not be so because the decree of the Small Cause 


Court was not passed until the 26th September, 
iW 
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1935. The learned advocate for the applicant there- 
upon changed his ground and submitted that thé 
applicant must have intended that the 10th October 
which he alleged was the date of his return to 
Rangoon should be read as the 10th November, 
1935. Be it so. It is obvious that from the 10th 
October until the 10th November the applicant took 
no steps to appeal against the decree that had been 
passed against him in the Small Cause Court. 

Now, the ground upon which he bases the 
present application is a mere plea of sickness, and 
that in itself, in my opinion, unless the effect of the 
sickness was such that in the circumstances it would 
afford reasonable excuse for the delay in presenting 
the appeal, would not justify the Court in exercising 
its discretion in admitting the appeal under section 
5. That was laid down as long ago as 1864 in 
Mazoom Ali Khan vy. Panchoo Bibi (1). In Le Hu 
v. Ah Yin (2) Burgess J.C. observed that 


“there are general grounds why a plea of sickness should 
only be accepied upon the very strongest proof of entire disability 
to attend to any duty if accepted ai all, as an excuse for delay 
in the presentation of an appeal. 

In a case of paralysis, for instance, it might happen to a man 
to be struck down by a stroke the moment judgment against him 
was delivered and to remain in an unconscious state thereafter 
continuously till after the expiry of the period allowed for appeal. 
In such an extreme case there might be good cause for extending 
the time under section 5 of the Limitation Act. 

But it can very rarely happen that a man should thus be 
rendered incapable by malady of exercising his powers of mind 
at all, and though he may not be physically able to attend Court 
and present an appeal, it must be possible for him to arrange for 
this to be done by another.” 


In my opinion these observations of Burgess J.C. 
are too wide. It is a matter for the Court to consider 
(1) 1 WLR. (Mise,) 23, (2) (1897-1901) 2 U.BR. 451, 
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the failure to present the appeal within the time. maune say 


prescribed by law. In the present case there does 
not appear to me to be any reason shown why the 
applicant during the time when he alleges that he 
was at Toungoo should not have given instructions 
to his learned advocate in Rangoon which would 
have. enabled him to present the appeal within time. 
Indeed, there is no medical certificate or any other 
corroborative evidence to support the allegation of 
the applicant that he was ill at all. .For these 
reasons, in my opinion, the applicant has failed to 
discharge the onus that lies upon him to satisfy the 
Court that he had sufficient cause for not preferring 
the appeal within the time limited by law. 

The result is that the application is dismissed 
avith costs. We assess the costs at five gold mohurs. 


Ba U, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief Justice, and Mr. Justice Mya Bu, 


BALTHAZAR & SON, LTD. 
v. 
MUNICIPAL CORPORATION OF THE CITY OF 
RANGOON AND ANOTHER.* 


Corporation of the City of Rangoon—Powsr to recover arrears of tax by sale 
of property—City of Rangoon Municipal Act (Burma Act VI of 1922),. 
s,194-—Lower Burma Land aud Revenue Act (II of 1876), ss. 45, 46, W 
—Appointment by Local Government of “the Akunwun, Corporation of. 
Rangoon” to exercise powers of Revenue Officer—Sale of tax payer's. 
property for arrears of municipal tax—Mortgagee’s notice lo Akunwun 
claiming surplus sale proceeds—Transfer of Property Act (XX of 1929), 
s. 73—Sale proceeds paid into Corporation's bank—Payment of surplus 
to mortgagor by order of Akunwun—Liability of Corporation .to mort- 
gagee—Akunwun’s status as Revenue Officer—Revenue Officer not the 
agent or servant of the Corboration—Corporation not the principal of 
Akunwun acting as Revenue Officer—Receipt of sale proceeds only as: 
bailee—Corporation’s obligation to pay money according to directions of 
Revenue Officer. ' 
$. 194 of the City of Rangoon Municipal Act enables the Corporation of ” 

Rangoon to recover arrears of taxation as if they were arrears of land. 

revenue, and empowers the Local Government to prescribe by notification: 

the ofiicers by whose orders and on whose application such arrears may be 
recovered, The Local Government appointed by notification “ the A kusw777,. 

Corporation of Rangoon” to exercise the powers conferred and the duties 

imposed upon the Revenue Officer under ss. 45, 46 and 47 of the Lower Burma. 

Land and Revenue Act, 

The plaintiffs gave notice to the Akunwun that they were the mortgagees: 
of the property of a tax payer which was sold by: his order as Revenue Officer 
to liquidate arrears of municipal taxes, and that: they claimed the surplus sale 
proceeds. Notwithstanding this: notice, the . surplus ‘sale. proceeds were 
refunded under the order of the Revenue Officer to the mortgagor from 
whom they became irrecoverable. The plaintiffs sued the Corporation for the 
loss of this sum upon the ground that the Akumwun in exercising the powers. 
of a Revenue Officer was the servant and agent of the Corporation, and was 
acting in the interest, and under the instructions, of the Corporation, 
Moreover, the surplus sale proceeds were paid into the account of the . 
Corporation with its bank, and were paid out to the mortgagor by a cheque 
signed by officers of the Corporation. 





* Civil First Appeal No. 109 of 1935 from the judgment of this Court on. the 
Original Side in Civil Regular Suit No, 480 of 1934, . 
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Held, that (1) the status and duties of the Revenue Officer were created 1936 


‘by the Lower Burma Land and Revenue Act, and that in performing his anes 
BALTHAZAR 


functions under the Act he was not acting as the servant or agent of the & SON 
i: 


Corporation but as a persona. desiguata vested with special powers of a LTp. 
judicial character. The Corporation had no right to control or influence his ~ v. 
action in the disposal of the proceeds of a sale under s. 47 of the Act, and MUNICIPAL 
in performing this function the Revenue Officer was bound by statute to ee 
proceed and act solely in accordance with his own judgment, The Corporation: CITY oF 


‘therefore, although it was the employer and principal of the Akunwunfor RANGOON. 
certain purposes, was under no liability to third persons if in the course of 

performing his duties as a Revenue Officer under s. 47 the Akunwun was 

guilty of negligence or any other dereliction of duty. 

The “ Halléy,” L.R. 2 P.C.C. 193-—referred to, 

(2) The Corporation had no beneficial interest in the surplus sale proceeds, 
and held them solely as a bailee and was bound to pay them out according 
to the directions of the Revenue Officer. The Corporation had no knowledge 
of the mortgagee’s claim, and the knowledge thereof by its officials coulg 
not be attributed lo the Corporation as their information was obtained when 
acting as agents of the Revenue Officer and not as servants of the Corpo- 
ration. Even if the Corporation could be said to have notice of the 
‘mortgagee’s claim, it had no power to decide the claim, and could not refuse 
‘to pay out the money as directed by the Revenue Officer, 

Gray v. Jolnsion, L.R. Eng. & Ir. App. Ca. Vol. 3, p. 1; Ex parte 
Kingston, 6 Ch. Ap. 632—referred to. 


Rafi for the appellant. Section 194 of the 
Rangoon Municipal Act renders all arrears of 
municipal taxes recoverable as arrears of land revenue, 
and under ‘sub-section (2) the Local Government 
has power to prescribe the officer by whose orders 
the arrears may be recovered. The <Ahkimiwun of the 
Rangoon Corporation is the officer appointed under 
. 194 (2), and the effect of sub-section {1) is that he 
follows the procedure laid down in the Lower Burma 
Land and Revente*Act in recovering the taxes. The 
provisions of the Revenue Act are relevant only so 
far as they relate to the collection of the arrears, and 
once the’ Corporation’s dues are satisfied the Land 
Revenue Act ceases to operate. The procedure for 
the recovery of taxes is outlined in ss. 44—47 of the 
Land Revenue Act. Section 47 (2)-deals with the 
‘disposal of any surplus monies that may remain in 
the hands of the Revenue Officer, but he has to 
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observe the provisions of s. 73 of the Transfer of 
Property Act and is bound to hand over the surplus. 
to the mortgagee of the property in preference to 
any other person. The morigagee had given notice 
to the Corporation of his mortgage, and the Corpo- 
ration therefore was guilty of negligence in handing 
over the monies to the mortgagor. 

The Corporation denies liability on the ground 
that the Akunwun in collecting municipal taxes is: 
not the servant of the Corporation. But the Akunwuz 
is appointed by the Corporation, and is paid by the 
Corporation ; he collects the taxes for the Corporation, 
and all the money collected by him goes into the 
municipal funds. Therefore he is the Corporation’s. 
servant, and a statutory agent for the collection of 
taxes. 

Further, the mere fact that. the enactment 
prescribes the procedure to be followed does not render 
the principal not liable for the acts of his agent. 
especially when such agent is acting for the material . 
benefit of his principal. Ching v. Surrey County 
Council (1). 


N. M. Cowasjee for the respondent. A parallel 
may be drawn-between a Court executing a decree 
and the Akunwun. The executing Court hands over 
any surplus that may remain to any person who, 
in the opinion of the Court, is entitled to it, and 
is immune from any action being brought against 
it. The Akunwun stands in a_ similar position. 
All that s. 196 does is to provide a speedy method 
for the realization of the Corporation’s dues; for 
otherwise the Corporation would have to resort to 
civil suits. In exercising the powers under the Land 
Revenue Act the Akunwun acts as a judicial officer. 


(t) (1910) 1 K.B. 736, 742, 
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No dotibt the Corporation has a duty to collect 
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1936 


the taxes levied. But the collection of taxes is Barruazar 


not the same thing as the mode of enforcement of 
payment of such taxes. Neither the Corporation 


& Son, 
Lrp, 


v. 
MUNICIPAL 


nor any of its servants have power to sell any ,Coxpors. 


property in realizing the taxes. It .is only by 
virtue of the Local Government’s Circular that the 
Akunwtn is enabled to exercise that power. The 
Corporation has no power to grant him any authority 
in this behalf. 

The Akunwun in acting under the Land Revenue 
Act exercises his own discretion, and s. 47 -(2) of 
that: Act gives him directions as to the disposal of 
any surplus in his hands. If a party feels aggrieved 


he has other means of redress open to him under 


the Revenue enactment itself, and this further shows 
that the Akunwun is not acting as a servant of the 
Corporation when he is collecting the taxes. 

The surplus sale proceeds were kept in deposit 


. with the Bailiff of the Corporation, but-the Bailiff 


was merely acting as a custodian or trustee of the 
money, and took the orders of the Akunwun for 
their disposal. 


Rafi in reply. The receipt given to the appellant 
is headed “the Corporation of Rangoon,’’ and does 
not indicate any fiduciary relationship. The money 
was actually paid into the funds of the Corporation. 


PaGE, C.J.—This case raises a question of 
general ifterest to tax-payers in Rangoon. The suit 
was brought by the mortgagees of, a tax-payer, 
whose property had been sold by order of the 


_ Revenue Officer to liquidate arrears of municipal 


taxation, against the Corporation of Rangoon for 
Rs. 4,368-12, the surplus proceeds of the sale refunded 
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to the mortgagor after notice of the  plaintitts’ 
claim thereto as mortgagees of the property sold. 
By section 194 of the Rangoon Municipal Act (VI 
of 1922) it is provided that : 


“(1) Any arrears of tax or any fee or other money 
claimable by the Corporation under this Act may be 
recovered as if they were arrears of land revenue. 

(2) The Local Government may by notificationj prescribe 
the officers by- whose orders and on whose application such 
arrears may be recovered.” 


On the 17th November, 1928, the Local Govern- 
ment by a notification appointed “the Akunwun, 
Corporation of Rangoon” to ‘exercise the powers 
conferred and the duties imposed upon the Revenue 
Officer under inter alia sections 45, 46 and 47 of 
the Lower Burma Land and Revenue Act (II of 
1876) as amended. In the present case the property 
was sold under sections 46 and 47 of the Act. 
which run as follows: Rees 


“46. Instead of, or in addition to, the proceedings which 
may be instituted under section 45, a Revenue Officer empowered 
in this behalf by the Local Government may, when the arrear is 
one of land revenue or land-rate in lieu of capitation-tax, | 
proceed against the land on which such arrear has accrued 
as next hereinafter provided. 

47. If such officer finds on enquiry that there exisis any 
permanent, heritable and transferable right cf use and occupancy 
in the land, he may sell by public auction such right in 
the whole of the land, or in such portion thereof as he. 
may deem sufficient, for the realization of the arrear. 

The proceeds of such sale shall be applied in the first 
place in liquidation of the arrear, and, in the event of there 
being any surplus remaining, the Revenue Officer shall, if he 
is satished as to the right of any person claiming such surplus, 
pay the amount thereof to such person, and, if he is not 
so satisfied, shall hold the amount in deposit for the person 
who may ultimately succeed in due course of law in establishing 
his title thereto.” 
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Now, it is common ground that the property was 
purchased at the revenue sale by the mortgagees, 
and that at all material times the Revenue Officer 
had notice that the plaintiffs claimed to be mort- 
gagees of the property. Under section 73 of the 
Transfer of Property Act it is provided that: 


“73, (1) Where the mortgaged property or any part thereof 
or any interest therein is sold owing to failure to pay arrears of 
revenue or other charges of a public nature or rent due in respect 
of such property, and such failure did not arise from any default 
of the mortgagee, the mortgagee shall be entitled to claim pay- 
anent of the mortgage-money, in whole or in part, out of any 
‘surplus of the sale-proceeds remaining after payment of the 
-arrears and of all charges and deductions directed by law. 

* * * * 

(3) Such claims shall prevail against all other claims except 
those of prior encumbrancers, and mav be enforced notwith- 
standing that the principal money on the mortgage has not become 
-due.”’ 


, Notwithstanding that the Revenue Officer had notice 


of the plaintiffs’ claim to be the mortgagees of the 
property, however, pursuant to the order of the 
Revenue Officer the surplus proceeds of the sale 
were refunded to the mortgagor on the 11th May, 
1934, and in the events that happened have become 
irrecoverable, with the result that the mortgagees 
pro tanto have lost the benefit of their.security. In 
these circumstances the plaintiffs-appellants contend, 
and it was the sole contention raised by the 
appellants at the hearing of the appeal, that the 
Corporation of Rangoon in whose interest and upon 
whose instructions the machinery laid down in 
sections 46 and 47 of the Land and Revenue 
Act was put into operation is liable to refund to the 
plaintiffs as mortgagees the surplus proceeds of the 
sale that had been dissipated. Mr. Rafi, the learned 
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advocate who appeared for the plaintiffs, based his. 


claim upon the ground that inasmuch as_ the 
Akunwun was the servant of the Corporation and 
had been appointed and was subject to dismissal by 
the Corporation, in exercising his powers as a 
Revenue Officer under sections 46 and 47 of the 
Act he was acting as the agent and servant of the 
Corporation which was liable as a principal for any 
wrong committed by the Revenue Officer in the 
course of performing his duties as such. 

The suit was dismissed by Braund J. who held 
inter alia that the suit was not maintainable against 
the Corporation upon the ground that the Revenue 
Officer 


“in the exercise of the functions prescribed by sections 43 to 


58 of the Burma Land and Revenue Act, 1876, is in no way 
subject to the control or acting as the agent or servant of the 
Corporation. * * * * The Corporation had, I think, no 


- liability for the act of an officer over whom, in the exercise of 
these duties, it had no measure of control whatever and who was . 


in no sense in his capacity of Revenue Officer its servant or 
agent.” 

We have taken time to consider this appeal, but 
the more closely the case is examined the more 
plain does it appear to me that the plaintiffs have 
no cause of action against the defendant-Corporation. 

It was properly and inevitably conceded on 
behalf of the appellants that, if the person who had 
been prescribed by the Local” Government to fulfil 
the functions of the Revenue Officer for the purpose 
of recovering arrears of taxation under section 194 
had not been one of the officers of the Corporation, 
his claim as against the Corporation must fail. But 
for the purpose in hand what difference does it 
make whether the persona designata to carry out the 
duties of a Revenue Officer under sections 45 to 53 


ad 
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of the Land and Revenue Act was an officer of the 
Corporation or some person not in its employment ? 
In my opinion none at all. The status and duties 
of the Revenue Officer are created by the Act, and 
are such as are therein prescribed. It matters not 
what other avocation he may follow, or what his 
obligations and duties may be for other purposes or 
in connection with other matters, for in performing 
the duties imposed upon him under section 47 in 
connection with the disposal of the proceeds of a 
revenue sale held pursuant to sections 46 and 47 
' the Revenue Officer, in my opinion,-is not acting as 
the servant or agent of the Corporation or of any 
other person, but is, and is bound to exercise his 
own independent and unfettered discretion’ as, a 
person vested with special powers of a judicial 
character. The Corporation has no right to control 
or influence his action in the disposal of the proceeds 
of a sale under section 47, and it appears to me beyond 
doubt or controversy that in performing this function 
the Revenue Officer is bound by statute to proceed 
and act solely in accordance with his own judgment. 

It follows, therefore, that the Corporation which 
for certain purposes may be treated as the employer 
and principal of the Akunwun, is under no liability 
to third persons if in the course of performing his 
duties as a Revenue Officer under section 47 the 
Akunwun is guilty of negligence or any other 
dereliction of duty. In this connection the following 
observations of Selwyn L.J., delivering the judgment 
of the Judicial Committee in The “ Halley” (1) which 
was a Case of compulsory piloiage, are not inapposite : 


hr 


Their Lordships agree with the learned Judge in his state- 
ment of the Common law of England, with respect to the liability 





(1) L.R. 2 P.C.C. 193. 
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of the owner of a vessel for injuries occasioned by the unskilful 
navigation of his vessel, while under the control of a Pilot, whom 
the owner was compelled to take on board, and in whose selection 
he had no voice; and that this law holds that the responsibility 
of-the Owner. for the acts of his servant is founded upon the 
presumption that the Owner chooses his servant and gives him 
orders which he is bound to obey, and that the acts of the servant, 
so far as the interests of third persons are concerned, must always 
be considered as the acts of the owner.” 


His Lordship added that 


““it appears that the tort for which damages are sought to be 


recovered in this cause was a tort occasioned solely by the 
négligence or unskilfulness of a person who was in no sense the 
servant of the Appellants, a person whom they were compelled to 
receive on board their Ship, in whose selection they had no 
voice, whom they had no power to remove cr displace, and who, 


so far from being bound to receive or obey their orders, was 


entitled to supersede, and had, in fact, at the time of the 
collision, superseded, the authority of the Master appointed by 
them ; and their Lordships think that the maxim, ‘ qui facit per 
alium, facit per se, cannot by the law of England be applied, as 
against the Appellants, to an injury occasioned under snch 
circumstances ; and that the tort upon which this cause is founded 
is one which would not be recognized by the law of England as 
creating any liability in, or cause of action against, the 
Appellants.” 


We have further considered this case, however, from 
another angle. It appears that the surplus proceeds 
of the sale were paid into the account of the 
Corporation with the Imperial Bank of India upon 
the instructions of the Revenue Officer, and it may 
be, if this money had been paid to the Corporation 
for the use and benefit of the Corporation, that. a 
question would have arisen whether the Corporation 


. would not have been liable to the plaintiffs for 


money had and received to the plaintiffs’ use. 
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There is not a scintilla of evidence, however, to 
support the contention that the Revenue Officer 
caused this sum to be paid into the account of the 
Corporation with the Imperial Bank of India for the 
use or benefit of the Corporation or that if was 
deposited with the Corporation otherwise than as a 
bailee. It is clear in such circumstances that if the 
mortgagor or the Akunwun had been indebted to 
the Corporation the Corporation could not have set 
off the surplus proceeds of the sale so deposited 
with it against the indebtedness of either of these 
persons.—Ewx parte Kingston. In re Gross (1). 

Now, assuming, as we find, that the surplus 
proceeds of the ‘sale were deposited with the 
Corporation merely as a bailee the liability of the 
Corporation in such ‘circumstances for permitting 
the Revenue Officer to withdraw the sum _ so 
deposited for the purpose of paying the same, it 
may be wrongfully, to the mortgagor would not be 
higher, I apprehend, than that of a banker for 
allowing sums deposited with him by a customer to 
be withdrawn for the purpose of being misapplied 
or misappropriated. In Robert Gray and George 
Joseph Johnston (2) the extent of the liability of a 
banker in such circumstances arose for consideration, 
and Lord Cairns L.C. observed : 


“On the one hand, it would be a most serious matter if bankers 
were to be allowed, on light and trifling grounds—on grounds of 
mere suspicion or curiosity—to refuse to honour a cheque drawn 
by their customer, even although that customer might happen to 
be an administrator or an executor. On the other hand, it would 
be equally of serious moment if bankers were to be allowed to 
shelter themselves under that title, and to say that they were at 
liberty to become parties or privies to a breach of trust committed 
with regard to trust property, and, looking to their position as 





U1) L.R. 6 Ch. Ap. 632, (2) L.R. Eng. & Ir. Ap, Ca. Vol, II, p. 1. 
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bankers merely, to insist that they were entitled to pay away 
money which constituted a part of trust property at a time when 
they knew it was going to be misapplied, and for the purpose of 
its being so misapplied. I think, fortunately, your Lordships will 
find that the Jaw on that point is clearly laid down, and may be 
derived without any hesitation from the authorities which have 
been cited in the argument at your Lordships’ bar, and I 
apprehend that you will agree with me whén I say that the result 
of those authorities is clearly this : in order to hold a banker 
justified in refusing to pay a demand of his customer, the customer 
being an executor, and drawing a cheque as an executor, there 
must, in the first place, be some misapplication, some breach of 


‘trust, intended by the executor, and there must in the second 


place, as was said by Sir John Leach, in the well known case of 
Kenne v. Robarts (1), be proof that the bankers are privy to the 
intent to make this misapplication of the trust funds. And to that 
I think I may safely add, that if it be shown that any personal 
benefit to the bankers themselves is designed or stipulated for, 
that circumstance, above all others, will most readily establish the 
fact that the bankers are in privity with the breach of trust which 


- is about to be committed.” 


Lord Westbury added : 


“Tt depended on Mrs. Johnston whether she should 
direct the proceeds of that cheque to be handed over to the 
new account or not. Jt was not done at the instance, or 
by the desire, of the bankers at all. In obeying the order 
of his customer the banker ‘did not look at all to his own 
personal benefit.” 


Applying these principles to the present case it is 
obvious and conceded that the Corporation had no 
beneficial interest in the surplus proceeds of the sale that 
had been deposited with it by the Revenue Officer. 
It was a matter of indifference to the Corporation 
whether the Revenue Officer decided to hand over 
the surplus proceeds of the sale to A or to B, for 
the Corporation had no estate or interest: in the 





(1) 4 Madd. 357, 


DIAGRAM MOTE, 
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surplus proceeds, and the disposal of them was solely bi 


the concern of the Revenue Officer. Again, what BALTBAZAR 
information was in the possession of the Corporation Lt, 

which would have justified it in taking the serious yoxtapar 
step of refusing to draw a cheque for the surplus Pen tea 
proceeds as directed by the Revenue Officer? Ican City or 


see none. It has not been contended that the officials “*S°°™ 
of the Corporation who drew the cheque in favour '** C4 
of the mortgagor or that the Commissioner or any 
other superior officer of the Corporation were aware 
that the plaintiffs claimed to be the mortgagees of | 
the property that had been sold. No doubt informa- 
tion to that effect had been received by the Revenue 
Officer and the Assistant Bailiff and it may be also 
by the Bailiff, but, in my opinion, the knowledge 
of these officials or of any of them could not be deemed 
to be the knowledge of the Corporation, for they 
received this information not as servants of the 
‘Corporation. but when acting as agents and on behalf 


~ of the Revenue Officer in his statutory capacity. I 


go further, for even if the information that had been 
given to the Bailiff or the Assistant Bailiff or the 


-Revenue Officer could be treated, contrary to our 


view, as having been received by the Corporation, 
it would not, in my opinion, have justified the 
Corporation in refusing to draw a cheque in favour 
of the mortgagor if directed to do so by the Revenue 
Officer. It is true that the plaintiffs in a letter to 
the Bailiff of the 5th April, 1934, informed him that 
“we are interested as Agents of the two mortgagees 
who jointly hold an equitable mortgage of Rs. 30,000 
over the above cited property.” But under section 
47 of the Land and Revenue Act 


“the Revenue Officer shall, if he is satisfied as to the right 
of any person claiming such surplus, pay the amount thereof 
to such person.” 
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What interest or right or duty had the Corporation 
to canvass or decide whether the claim of the 


plaintiffs to be mortgagees was a genuine or a valid. 
one? In my opinion none whatever. Indeed, from. 


the evidence of Mr. C, Joakim, a director of the 
plaintiff firm, it becomes clear that the plaintiffs did. 
not regard the’ statement in the letter of the 5th 
April, 1934, to which reference has been made, as. 
being a request to the Corporation to refuse to part: 
with the surplus proceeds, for the. witness conceded 
that 


“i€ our request was to withhold Rs. 5,000 I would address. 


my letter either to the Commissioner or to the Secretary.’” 


It follows, therefore, that even if the Corporation 


had been aware Of the information in the possession: -° 
of the Revenue Officer or of the Bailiff or of the. 
Assistant Bailiff, and these officials could be deemed. ... 


to have received this information as the servants and 


agents of the Corporation such information would _ 


not have justified the Corporation in refusing to issue 


a cheque for the surplus proceeds in favour of the 
mortgagor when directed to do so by the Revenue 


Officer. 


For these reasons, in my opinion, the appeal fails 


and is dismissed with costs. 


' Mya Bu, J.—I agree. 


oa 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt,, Chief Justice, Mr. Justice Mosely, and 
Mr: Justice Ba U. 


IN RE V.K.P. CHOCKALINGAM AMBALAM 
: Ve: : 
MAUNG TIN amp OTHERS.* 


Inherent powers of the Court—Civil Procedure Code (Act V of 1908), s, 151— 
Mature and exercise. of inherent power—Refund of court-fees—Express 
pr ovisions of the Law—Conditions for refund laid down by the law— Refund 
of excess’ fee—Eleemosynary ‘recommendations—Jndgment not in accordance 
withdaiw—A ppeal to set aside judgment—Remand for writing proper judg- 

_ ment—Refund of court fees paid on appeal—Court Fees Aci (VII of 1870}, 

ss. 10, 13, 14, 15. 

Section 151 of the Civil Procedure Code does not invest the Court with any 
new. jurisdiction, but merely rciterates a principle of the common law. 

“Jai Berhmav. Kedar Nath, L.L.R. 2 Pat. 10; Rodger v. Comptoir D’Escompte 
De Paris, L.R. 3 P.C. 465— referred to. 

The Court must exercise its inherent powers cautiously, and it is not at 
liberty to do so when the order proposed would contravene any principle of the 
common law or equity, or would affect a matter in respect of which provision 
ha: been made by statute either expressly or according to the true intendment 
thereof. : : 

’Magbul Ahmad v. Pratap Narain Singh, 62 L.A. 80--referred to. 


Where a specific court-fee exigible under the Court Fees Aci has duly been 
paid, and in the Act express provisions are inserted setting forth the circum- 
stances in which a court-fee can be refunded, the Court has no jurisdiction in 
the exercise ofits inherent powers or otherwise than as therein prescribed to 
order that the court-fee chargeable and paid shall be refunded to a litigant, 

_ But where a. court-fee has been paid by a litigant of a larger amount than 
that exigible under the Court Fees Act the Court has inherent jurisdiction to. 
order that the excess court-fee be refunded ex debito justitiae. 

In the matter of Chaube Munna Lal, 1.L.R.52 Al. 546; In the imaite of 
G. H: Grant, 14 W.R. 47; Girish Chandra v. Dulta, 36 C.W.N.190; Indu 
Bhusan Roy v. Secretary of State for India, 40 C.W.N. 309 ; Sheopujan Rai v. 
Maharaja Bahadur Prasad Singh, 1.L.R. 2 Pat. 919—followed. 

Where the Court has inherent power to order the refund of court-fees it 
should pass an order to that effect, but where it has no such power it is not the 
« or function of the Court to issue eleemosynary recommendations for the 
purpose of enabling a litigant to present a memorial to the revenue authorities, 
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Indu Bhusan Roy v. The Secretary of State for India, 40 C.W.N. 309— 
referred to, 

Observations in Chintakayalu Naidu v. Venkataramananiuna, LLR.55 Mad. 
641 ; Harihar Guru v. Mahanty, LL.R. 40 Cal. 365; Vijayalakshmi v: Ayyangar, 
I.L.R. 57 Mad. 543 dissented from. é : 

The orders fora refund in Daw Myin v. Maung San Kyaw, Civil 1st Appeal 
No. 112 of 1934, H.C. Ran.; J. C. Galstaunv. Raja Janaki Nath Roy, 38 C.W.N. . , 
185; K.R.R.M.P.L: Cheltyar Firm vy. Ma Ti Za, Civil 2nd Appeal 94 of 1935, 
H.C. Ran ; Ma Saw v. Ma Bwin Byu, 1.L.R. 4 Ran. 66 were not in accordance 
with law and ought not to have been made. 

In a second appeal to the High Court the learned Judge held that the jutig- 
ment of the lower appellate Court was not in accordance with the provisions of 
O. 41, r. 13 of the Civil Procedure Code, and remanded the case for pronounce- 
ment ofa judgmentin accordance with law, The appellant applied for an 
order directing the refund of the court-fee paid in respect of the appeal to the 
High Court. : 

Held, that (1) the appeal could not have been entertained without payment 
of the requisite vourt-fee and the appellant had not paid anything in excess of 
the prescribed court-fee, 

(2) the Court had no power under the Court Fees Act to order the refund of 
court-fees so paid. 


The following order of reference was made by 


BacuLey, J.—This order of reference arises from a second 
appeal decided by me. - The appeal in question was against , % 
appellate decree passed by the District Judge, Myaungmya, and 
following the precedents laid down in Ma Saw v. Ma Bwin 
Byu (1), 1 remanded the case to the lower appellate Court for 
a proper decision after writing a judgment in accordance with 
Jaw ; the costs of the appeal to be costs in the case as ultimately 
decided. 

When I passed this order a verbal application was.made 
to me for an order for the refund of the court-fees paid. 
I indicated that I knew of no provision of law whereby this 
could be done. The remand being one of a type not expressly 
provided for in Order 41 must be regarded as being under 
section 151 of the Civil Procedure Code, and I knew of 
no provision of law which enabled a Court to order a 
refund of the court-fees under section 151. I was assured 
at the Bar that it was the usual practice in like circt 
stances to make an order for refund, and I note that > 
Ma Saw v. Ma Bwin Byu (1), there was an order for the refund 


2, 





(1) (1926) LL.R. 4 Ran. 66, 
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of the court-fees under section 13 of the Court Fees Act. I 
have since found two other cases, both unreported, in which 
orders for refund cf court-fees have been made which do 
not appear tc me to come under any section of the Court 
Fees Act. ; 

In X.R:R.M.P.L. Chetlyar Firm v. Ma Ti Za (1), which 
is the case of a remand under circumstances exactly similar 
to the case before: me, the judgment—ithe judgment of a 
single judge—ends with the words: “The appellant will 
obtain a refund of the court-fee paid upon the present 
memorandum of appeal,” and an orcer was issued by the 
Deputy Registrar purporting to be ‘a certificate for refund of 
the court-fee under sections 13, 14 and 15 of the Court Fees 
Act. eo ae 

‘The other unreported case which has come to my knowl- 
edge is Daw Myin v. Maung San Kyaw (2). This appeal was 
settled, it would appear, by consent between the parties, and 
the order ends with the passage: “* * * in the circum- 
stances we direct that the court-fee paid for the appeal be 
refunded to the appellant.” This was a regular appeal in 


‘which the appellant was partially successful, but the orders 


did not state under what provision of law the court-fee was 


‘vetunded. 


There is cne reported judgment by a Bench of this Court, 
C.T.A.M. Chettyar Firm y. Ko Yin Gyi (3), in which the court-fees 
paid on an application for review were ordered to be refunded to 
the applicant, where it was stated that section 15 by itself would 
not give the Court power to make such an crder, but the judgment 
goeson:“ * * * weconsider that this is a case where it is 
necessary, for the ends of justice or to prevent the abuse of the 
process of the Court, that we should apply the inherent powers of 
the Court referred to in section 151 of the Civil Procedure Code.” 

In my opinion, with respect, the Code of Civil Procedure 
‘cannot be regarded as a law under which an order for refund of 
court-fees can be passed. It has been held in many cases that 
the Court Fees Act is a Taxing Act under which a tax in the form 
of a court-fee is levied under certain circumstances, and provision 


__,is made for refunds under sections 10, 13, 14, 15 and 19C. Under 





(1) Civ. Sec. Ap. No. 94 of 1935, H.C. Ran. 
(2) Civ. Fir. Ap. No, 112 of 1934, H.C. Ran. 
{3) (1929) I.L.R. 7-Ran. 88. 


‘175 
1936 - 


In re — 
V.K.P. 
CHOCKaA- 
LINGAM 
AMBALAM 
v. 
MAUNG TIN, 


176 


1936 
In re 
V.K.P. 

CHOCKA- 
LINGAM 
AMBALAM 


Vv. 
Maunec TIN. 


INDIAN LAW REPORTS. [VoL. XIV 


section 10 the Court is given a discretion to refund the excess 
paid if itthinksfit. Under section 13, under certain circumstances 
“the Appellate Court shall grant to the appellant a certificate, 
authorizing him to receive back from the Collector the full amount ~ 
of fee paid on the memorandum of appeal.’’ Under section 14 
the Court may in its discretion grant a certificate authorizing the 
applicant to receive back a portion of the court-fee paid by him ; 
and under section 15 a refund of a portion of the court-fee is 
mandatory. Again, section 19G gives the Chief Controlling 
Revenue Authority power to remit any excess of court fee raid 
under section 19E. These seem to be the only statutory refunds 
which are allowable under the Act. 

There are, however, some other cases, mostly in unofficial 
reports, in which it has been reported that Courts have directed 
refunds apart from the Court Fees Act. 

In Bansi Lal v. Jhamman Shah (1) it is stated that where 1 
remand is made under the inherent powers of the Court as 
conferred by section 151 the refund of the stamp duty is discre- . 
tionary, but no reasons are given for this statement. 

In Mt. Gendo v. Radhe Mohan (2), it is stated : “ But a Court 
remanding a case under section 151, Civil Prccedure Code, is 
equally competent to order a refund cf court-fee paid on the 
memorandum of appeal”; cgain withcut giving reasons in.’ 
support, 

In Central Bank of India, Ltd., Kasur v. Thakur Das Tulsi Rau: 
(3), itis stated,“ * * * the inherent powers contained in - 
section 151, * * also permit of the Court ordering a refund 
of the fee paid on the memorandum of appeal.” 

It may then be taken that it is the general practice of the 
Lahore High Court to order refunds of court-fees under section 
151, Civil Procedure Code. 

In In the matter of Chaube Munna Lal (4), it is stated that under 
section 151, Civil Procedure Code, the subordinate Courts have 
power to issue certificates directing the refund of court-fees paid 
in excess by inadverience. The Bench in that case stated that 
they followed the Patna High Court in Chandradhari Singh v. 
Tippan Prasad Singh (5), but, with due respect, they did not 
follow that case exactly, because in that case the Bench merely |. 
directed that a certificate should be issued to the appellant S to ” 





(1) A.LR. (1930) Lah. 441. (3) AJLR. (1933) Lah. 135. 
(2) A.LR. (1932) Lah, 219. (4) (1930) LL.R. 52 All. 546, 
(5) 3 Pat, L.J. 452, 
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enable the appellant to apply to the Revenue Authorities to obtain 
arefundofthe * * * excesscourt-fee.”, which is not entirely 
the same as issuing a certificate directing a refund of court-fees, 
and it seems clear that the Patna High Court did not consider 
thit they were ordering the Revenue Authorities to refund tlie 
court-fees, because they were - following Harihar Guru v. 
Ananda Mahanty (1), a very fully reported cise in which the 
actual wording of the certificate granted is given as a foot note. 
In this certificate, after setting out the facts, the last paragraph is : 
“ Under the above circumstances, the said appellants, * * * 
clrim to obtain, and ought to cbtain, a refund of the value of the 
said excess court-fee of Rs. 235.”, and the foot note goes on to 
say that the actual refund was ordered by a resolution-of the 
Board cf Revenue. 

The earliest case to which reference has been made in the 
later cases is In the matter of Mr.G.H. Grant (2). This is a very 
short report though recorded as a Bench decision. There is a note 
by the Deputy Registrar and the judgment of the Court, apparently 
made without any appearance being made before the Bench, is: 
“The valuation of this appeal will be considered 22,876 rupees, 
and the sum of 140 rupees, being the amount of excess stamps filed 
by the appellant, will be refunded.” 

The next case in point of time is I the matter of the Petition of 
Moulvie Syud Zoynooddeen Hoosein Khan (3). In this case there 
were court-fees paid on an excess valuation and an application 


. was made for a refund of the excess court-fee paid. ‘The matter 


was argued by the petitioner and an appearance was mace on 
behalf of the Board of Revenue. The Board of Revenue apparently 
did not contest the fact that there was an excess fee paid, 
and it was, stated that the Government were willing to refund the 
excess fee if the Court thought it could be done. The Bench 
held that the Court had no power to order refund, ‘‘ We think we 
are bound to say that we have no such power. This Conrt can 
only order a refund ‘in such cases as it is specially authorized to 
do so. And what those cases are, is stated in sections 13, 14 and 
15 of the Court Fees Act under which, in the cases specified, 
certificates authorizing refunds may be granted; * * * ” 
The judgment ended by saying that as they had been asked to do 


* so they had no hesitation in expressing their opinion that, “ if the 


(1) (1912) LL.R. 40 Cal. 365. (2) 14 WLR. 47, 
(3) 11 Ben. L.R. 370. 
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Government think that the plaintiff had been improperly. ordered 
to pay a sum of money which was not due, there can be no possi- 
ble difficulty in their refunding that amount tohim * * * ”, 
but it will be noted that the Bench were very careful to vefeain 
from ordering a refund. It may be mentioned that this last case 
was not referred to in Harihar Guru v. Ananda Mahanty (A), 
already referred to, although the earlier case of I re Grant (2), 
was referred to ; nevertheless the certificate which the Bench 
gave did not orderarefund. The refund in that case was made 
by a resolution of the Board of Revenue. One case of the Patna 
High Court has already been cited, and that decision appears to 
be the settled practice of the Patna High Court, as similar orders 
were passed in Mirza Muhammad Reza v. Rajballabhnath Singh 
(3), and Sheopujan Rai v. Maharaja Bahadur Kesho Prasad Singh 
(4), where a certificate was given to enable the plaintiff to apply 
to the Revenue Authorities. This is in accordance with the body 
of the judgment, although the head note states that the Bench 
ordered a refund : 
The Madras High Court has considered the matter in Chinta- 


_kayala Thammayya Naidu v. Chintakayala Venkataramanamiia 


(5). In this case the head note runs as follows: “ Even in cases 
not covered by sections 13, 14 and 15 of the Court Fees Act, the 


High Court can, under section 151 of the Code of Civil Procedure, -- 


order refund of court-fees paid in excess when obvious injustice 
would be done if it were not repaid.” This head note seems to 
me to be entirely incorrect, as is shown by the fina! passage in the 
judgment : “It would be unreasonable and unjust for the High 
Court not to assist a party to recover excess court-fee erroneously 
paid under its own order or under the orders of Courts subordinate 
to it. Of course what the High Court really dces judicially in 
such a case is to decide judicially what is the proper court-fee 
and then issue a certificate to the party that excess court-fee has 
been levied. It still lies with the revenue authorities to decide 
whether or not they will refund the excess in the circumstances. 
We direct that in this case the neccssary certificate do issue.” I 
fail to understand how a Court could issue an order as suggested 
by the head note and leave it to the Revenue Authorities to decide 


whether they would obey the order or not. I prefer to regard. ry 


(1) (1912) LL.R. 40 Cal. 365. (3) 107 1.C. 320. 
(2) 14 W.R. 47. (4) (1923) LL.R. 2 Pat, 919, 
(5) (1932) 1.L.R. 55 Mad, 641. 
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the order referred to in the head note as being merely a certificate 
of the nature given in Harihar Guru v. Ananda Mahanty (1). 
The language of the judgment, if I may say so respectfully, is not 
particularly happy, and one reference is clearly incorrect, i.e. the 
refcrence to In re Peary Mohun Gooho (2) which must bea 
mistake for Im the matter of Moulvie Syud Zoynooddeen Hoosein 
Khan (3), as the former case cited, seems to me tc be entirely 
irrelevant. This ruling is really on all fours with the ruling in 
Harihar Guru v. Ananda Mahanty (1), which is to the effect that 
there is no real order for a refund passed by the Court, there 
merely is a statement that in the opinion of the Court the Revenue 
Authorities should refund the money, as in the case of In re 
Moulvie Syud Zoynooddeen Hooscin Khan (3). 


My.own view of the matter is that refunds of court-fees must be 
governed by the Court Fees Act or statutory rules framed there- 
under or by special sections ad hoc in other Acts e.g., section 28 of 
the Rangoon Small Cause Court Act, and the general powers of 
section 151 cannot give the Civil Courts authority to mike any 
orders which they think fit with regard to any. other matter. 
Section 151 is a section of the Code of Civil Procedure, and should, 
in my opinion, only apply to mrtters of procedure. Of late their 
Lordships of the Privy Ccuncil have in more cases than one 


‘restrained the Courts cf this country from exercising general 


powers outside statutes when there are statutes which provided 
for the matter in question. Not so long ago the leading cases of 
Ariff v. Jadunath Majumdar (4), and Currimbhoy and Company, 
Limited v. Creei (5), put an end to the way in which the Courts 
using extra statutory powers were modifying the statutory provi- 
sions of the Transfer of Property Act, and more recently in 
Magbul Ahmad v. Pratap Narain Singh (6), their Lordships 
pointed out that judicial discretion must not be allowed to inter- 
fere with statutory powers. This case referred to the Limitation 
Act, and on page 81 of the report occurs the passage : “ In their 
Lordships’ opinion it is impossible to hold that, in a matter 
which is governed by Act, an Act which in some limited 
respects gives the Court a statutory discretion, there can be 
implied i: the Court, outside the limits of the Act, a general 
discretion to dispense with its provisions.” 





(1) (1912) LL.R. 40 Cal. 365, (4) (1931) 58 I.A. 91. 
{2) 11 Beng. L.R, 312. (5) (1932) I.L.R. 60 Cal. 980. 
(3) 11 Ben. L.R. 370, (6) (1935) 62 1.A. 80. 
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lf the statutory discretion embodied in an Act cannot give the 
Courts the right to dispense with certain provisions of that Act, 
I fail to see how a statutory discretion given to the Courts in one 
Act relating to one matter, in this case statutory discretion with 
regard to matters of civil procedure, can give the Courts any 
right to modify the provisions of another Act, which refers to an 
entirely different matter, namely, taxation provisions, which are 
embodied in the Court Fees Act. The view which I take, 
however, appéars to run counter to single Judge and Bench 
decisions of this Court, only one of which, it must be admitted, 
was a considered opinion, namely, C.7.M.A. Cheityar Firm 
v. Ko Yin Gy (1). 

I would, therefore, refer for the decision of such Bench as 
my Lord the Chief Justice may order. the following question : - 
Have the Courts any power to order a refund of any 
court-fee under section 151 of the Civil Procedure 
Code, and apart from the powers given by the 
Court Fees Act or by special sections of other Acts 

which directly authorise refunds ? 
My own view, as I have indicated, is that the answer 
should be in the negative. I would suggest that notice be 
given to the Government Advocate as the revenue is concerned. 


Jagannathan for the appellant. The order . f 
remand was made in the exercise of inherent powers 


. vested in the Court (s. 151 of the Civil Procedure Code) 


because the judgment of the District Judge was aot 
in accordance with law. There is no express provision 
in the Code for a remand in such cases. Since the 
appeal has not been heard the Court can order a 
refund of the court-fee paid by the appellant on his 


“memorandum of appeal. 


In the matler of Mr. G. H. Grant (2) ; In the matter 
of the Petition of Moulvie Syud Khan (3); Girish 
Chandra v. Girish Chandra Dutta (4); Indar Sen Singh 
v. Rikhai Singh (5) ;.In the matter of Chaube Munna 
Lal (6); C.T.A.M. Chettyar Firm v. Ko Yin Gyi (115. 





(1) (1929) I.L.R.7 Ran. 88. (4) 36 C_W.N 190, 
(2) 14 W.R: (C.R.) 47. (5) LL.R. 30 All. 103. 
(3) 11 Ben. L.R 370. (6) LL.R. 52 All. 546, 
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Harihar Guru vy. Ananda Mahanty (1); Sheopujan 
Rai v. Maharaja Bahadur Kesho Prasad (2); 
Chandradhari Singh v. Tippan Prasad (3). 


P. K. Basu for the respondents. Where a party has 
by mistake or inadvertence paid court-fees in excess 
he is entitled to a refund. The appellant has paid 
only the proper court-fee on his memorandum of 
appeal, and without payment of such fees he could 
not have filed his appeal. There is no provision of 
law under which he could obtain a refund. The 
inherent powers of the Court can only be exercised 
where an excess fee has been paid by mistake. 

In the Code of 1859 there was an express provi- 
sion (s. 352) which precluded the Court from making 
an order of remand except in the two cases therein 
provided, and s. 13 of the Court Fees Act allowed a 
refund of court-fee only in cases of remand under 
s. 351 of that old Code. The Code was amended 
in 1882, and again in 1908, and the provisions of 
s. 352 of the old Code which limited the powers of 
remand were omitted. This change has enabled 
Courts to hold that they have inherent power to 
remand a case under s. 151 of the Civil Procedure 
Code, even when it does not fall under O. 41, rr. 23 
and 25. But there is no corresponding alteration in 
in the Court Fees Act enabling the Court to order a 
refund of fees in such cases, 

Kanhaiva Lal vy. Mahadei (4); J. C. Galstaun v. 
Raja Janaki Nath Roy (5); Jagadish Chodhury v. 
Radha Dubey (6); Indu Bhusan v. The secretary 
of State for India im Council (7). 


(1) ILL.R. 40 Cal. 365, (4) LL.R. 54 All 532, 


{2). LL R, 2 Pat, 919, (5) 38 C.W.N. 185, 
(3) 3 P.L.J. 452, (6) LL.R. 6 Pat. 599, 


(7} 40 C.W.N. 309, 
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186 A. Eggar (Government Advocate) as amicus curiw 
ge ee The remedy for cases like the present one is legis- 

Cuocxa- lation. In some cases the Courts have issued certifi- 
Awparam cates recommending a refund by the Collector. In 
such cases it is not clear whether the Collector was 
bound to. refund the court-fee, or even if he wished 
to refund, whether he had the power to do so. 

Section 151 of the Code does not give the Court 
any new power. It merely saves all existing powers. 
The provisions of this section first appeared in the 
Code of 1908. In some cases the Courts have lost. 
sight of the fact that the section was not intended 
to override the express provisions of the Code or of 
any other enactment... The Court Fees Act is a fiscal. 
enactment, and allows a refund in specified cases 
only. The Court cannot exercise any inherent Enver 
in cases not covered by the Act. 

Maqbul Ahmad v. Pratap Narain (I) ; Sabitri 
v. Savi (2) ; In the matter of the Petition of Moulvie 
Syud Khan (3). 


PaGE, C.J.—The question propounded is : 


Vv. 
Maun TIN. 


“Have the Courts any power to ordera refund of any 
court-fee under section 151 of the Civil Procedure Code, and 
apart from the powers given by the Court Fees Act or by 
special---sections---of-—--other---Acts---which-—-directly--authorize—— 
refunds ? ” 

It appears that my learned brother Baguley J. 
in a Second Appeal has held that the learned District 
Judge of Myaungmya in an appeal from a decree 
of the Subdivisional Court of Myaungmya failed to 
write a judgment in the manner prescribed under 
Order 41 Rule 31. 

‘The learned District ‘yada dismissed the appeal, 

. observing that 








(1) 62 1A. 80. - (2) LL.R. 48 Cal. 481. 
(3) 11 Ben. L.R. 370. 
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“the learned Subdivisional Judge has written an able and 
comprehensive judgment in which he has discussed in detail 
every one of the points now alleged as grounds of appeal. 
Similarly he has quoted and commented on each of the cases 
adduced by the learned advocates for the plaintiff in their 
argument before me; in effect the argument on appeal was 
simply a repetition of the points quoted and discussed in the 
lower Court.” 


On a further appeal being presented to the High 
Court Baguley J. held “that the judgment of the 
District Court does not give the reasons for the 
decision at all,” and passed the following order : 

“I set aside the judgment of the lower appellate Court, 

and remand the case to the District Court for pronouncement 
of a judgment in accordance with law. The learned Judge 
will give the parties an opportunity of re-arguing the appeal, 
as after this considerable lapse of time it is impossible that he 
’ can remember the arguments which were addressed to him, and 
after hearing the ‘arguments he will write a judgment which 
complies with Order 41, Rule 31.” 


[Ma Saw and others vy. Ma Bwin Byu (1); Saravana 
Pillai and others v. Sesha Reddi (2).] 


The appellant thereafter applied for an order 
directing the refund of the court-fee paid in respect 
of the appeal to the High Court. Baguley J., being 
of opinion that the Court had no jurisdiction to pass 
such an order, referred the question set out above 
for determination by a Full Bench. 

Now, it is common ground and plain that the 
order of Baguley J. was not an order of remand 
within section 13 of the Court Fees Act (VII of 1870} 
as amended, nor an order passed on an application for 
a review of judgment within section 14 or section 15 
of the Act, but that it was an order that the learned 
Judge purported to pass under the inherent powers of 


(i) (1926) LL.R. 4 Ran. 66. . {2) (1907) LL.R. 31 Mad. 469. 
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the Court. [Section 151. Ghuzenavi v. The Allahabad 
Bank, Ltd. (1); Jethalal Girdhar and others vy. 
Varajlal Bhaishanker and another (2).] 

Further, it is conceded, and we hold, that under 
the provisions of the Court Fees Act the Legislature 
has specifically enacted that a memorandum of 
appeal such as that in the present case could only 
duly’ have been accepted upon payment of the 
requisite court-fee chargeable in respect thereof, and 
that the court-fee paid by the appellant did not 
exceed in amount that prescribed by law. 

Now, it is expressly enacted in the Court Fees 
Act that a court-fee paid by a litigant may or shall 
be refunded in certain circumstances therein set out 
(sections 10, 13, 14, 15 Chapter IIIA), and we are 
clearly of opinion that in the circumstances obtaining 
in the present case the Court has no power under 
the Court Fees Act to refund the court-fee paid by 
the appellant. It is contended, however, that the 
Court has jurisdiction to do so in the exercise of 
its inherent powers, (see section 151 of the Code 
of Civil Procedure). 

Section 151, of course, did not invest the Court 
with any new jurisdiction, but merely reiterated a 
principle of the cornmon law. 

As Lord Cairns laid down in Alexander Rodger, 
Charles Carnie, and Richard James Gilman and 
The Comptoir D’Escompte De Paris and the Chartered 
Bank of India, Australia, and China (3) 


‘one of the frst and highest duties of all Courts is to take care 
that theact of the Court does no injury to any of the suitors, and 
when the expression ‘ the act of the Court’ is used, it dces not 
mean merely the act of the Primary Court, or of any intermediate 
Court of appeal, bui the act of the Court as a whole, from the 


(1) (1917) LL.R. 44 Cal. 929, (2) (1921) LL.R. 46 Bom. 184. 
(3) L.R. 3 P.C. 465. 
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lowest Court which entertains jurisdiction over the matter up 
to the highes: Court which finally disposes of the case. It is 
the duty of the aggregate of those Tribunals, if I may use the 
expression, to take care that no act of the Court in the course 
of the whole of the proceedings does an injury to the suitors 
in the Court” 


His Lordship added that 


“the perfect judicial determination, which it must be the cbject 
of all Ccurts to arrive at, will not have been arrived at unless 
the persons who have had their money improperly taken from 
them have the money restored to them, with interest, during 
the time that the money has been withheld.” 


Again, in Jai Berhma y. Kedar Nath Marwari (1) 
Lord Carson, delivering the opinion of the Judicial 
Committee, stated that 


“it is inherent in the general jurisdiction of the Court to 
act rightly and fairly according to the circumstances towards 
all parties involved.” 


The Court, however, is bound to exercise its 
inherent powers cautiously and with circumspection, 
and it is not at liberty to do so where the order 
proposed would contravene any principle of: the 
common law or equity, or would affect a matter in 
‘respect of which provision has been made by statute 
either expressly or according to the true intendment 
thereof. ; 

In Magbul Ahmad and others and Pratap Narain 
Singh and others (2), Lord Tomlin, delivering the 
judgment of the Judicial Committee, observed that 


“it was urged that there was some sort of judicial discretion 
which would enable the Court to relieve the appellants from 
the operation of the Limitation “Act in a case of hardship, 
-and that this was a case of hardship, and in particular because 
it was alleged that the decree-holder was in regard to the 


(1f (1922) LL.R 2 Pat. 10. (2) (1935) 62 LA. 80. 
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proceedings which he took by way of execution in some way 
misled by some mistake in the form of the preliminary cecree. 
It is enough to say that there is no authority to support 
the proposition contended for. In their Lordships’ opinion it 
is impossible to hold that, in a matter which is governed by 
Act, an Act which in some limited respects gives the Court a 
statutory discretion, there can be implied in the Court, outside 
the limits of the Act, a general discretion to dispense with its 
provisions.” 


I am firmly of opinion that, where a specific 
court-fee exigible under the Court Fees Act has 
duly been paid, and in the Act express provisions 
are inserted setting forth the circumstances in which 
a court-fee can be refunded, the Court has no jurisdic- 
tion in the exercise of its inherent powers or otherwise 
than as therein prescribed to order that the court- 
fee chargeable and paid shall be refunded to a litigant. 
In so holding the Court, in my opinion, is acting 
in consonance with both principle and authority. 

Where, however, no specific rule or provision of 
law is applicable in the particular circumstances of 
a case J respectfully agree with the opinion cxpres- 
sed by Woodroffe J. in Hukum Chand Boid vy. 
Kamalanand Singh (1) that the Code does not affect 
the power and duty of the Court 


“to act according to equity justice and good conscience, though 
in the exercise of such power it must be careful to see that its 
decision is based on sound general principles, and is not in 
conflict with them or the intentions of the Legislature 

The Court has, therefore, in many cases, where the circum- 
stances require it, acted upon the assumption of the possession 
of an inherent power to act ex debito jusiitia, and to do that 
real and substantial justice for the administration of which it 
alone exists.” 


[See also Narsingh Das v. Mangal Dubey (2).] 





(1) (1906) I.L.R. 33 Cal. 927 at p.931. (2) (1882) LL.R. 5 All. 163, 172. 
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It follows, therefore, in my opinion, that where a 
court-fee has been paid by a litigant of a larger 
amount than that exigible under the Court Fees Act 
the Court has inherent jurisdiction to order that 
the excess court-fee be refunded ex debilo justitia. 
{In the matler of Mr. G. H. Grant (1); Sheopujan 
Rai v. Maharaja Bahadur Kesho Prasad Singh (2) ; 
In the matter of Chaube Munna Lal (3); Girish 
Chandra Mali and another v. Girish Chandra Dutta 
and others (4); Indu Bhusan Roy Chaudhury v. The 
Secretary of State for India in Council (5).] 

I am of opinion that the decision of Markby and 
Birch JJ. in In the matter of the Petition of Moulvie 
Syud Zoynooddeen Hoosein Khan (6) went too far, 
and in that case it seems to me that an order for a 
refund of the court-fee might properly have been 
made. | 

The Courts in India, however, if I may respect- 
fully say so, have not always faced the problem 
squarely. Either the Court has inherent power to 
order the refund of excess court-fees that have 
been paid in cases for which provision is not-made 
in the Court Fees Act or it has not. If it has the 
power to do so an order for a refund in a proper 
case ought to be passed. if the Court does not 
possess jurisdiction to pass an order that the excess 
court-fee be refunded in such cases, with all due 
deference it is not-the duty or function of the Court 
to issue eleemosynary recommendations for the 
purpose of enabling a litigant to present a memorial 
ad misericordiam to the Revenue Authorities. 

It follows, therefore, that with all due respect 
I cannot subscribe to the views expressed or the 


(1) 14 W.R. (C.R,) 47. (4) 36 C.W.N, 190. 
(2) (1923) I.L.R. 2 Pat. 919. (5) 40 C.W.N. 309. 
13) (1930) I.L.R. 52 All. 546. (6) 11 Beng. L.R. 7 
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“orders”? passed in some of the decided cases on 
this subject. For instance, in Harihar Guru vy. 
Ananda Mahanty (1) a certificate was granted to 
the vakil for the appellants “ to enable him to apply 
to the Revenue Authorities to obtain a refund of 
the excess court-fees’’ which “ the said appellants 
through their said vakil claim to obtain and ought 
to obtain.” It appears to me that in such circum- 
stances a direct order for a refund ought to have 
been made as was done in In the matter of Mr. G. H. 
Grant (2) upon the authority of which the learned 
Judges in Harihar Guru v. Ananda Mahanty (1) 
based their decision. A similar “ order” was passed 
in Chandradhari Singh v. Tippan Prasad Singh (3). 

Again, in Indar Sen Singh v. Rikhai Singh (4) 
it would seem that a refund of the excess court-fee 
ought to have been ordered, and that there was no 
occasion for the expression of opinion by the Court 
that 


“on an application in the proper quarter the appellants may be 
able to obtain a return cf the additional court-fees which they 
have been required to pay.” 


In Chintakayala Thammayya Naidu vy. Chinta- 
kayala Venkataramanamma and another (5), Wallace 
and Cornish JJ., after rightly deciding that a High 
Court had power 


“to order refund of court-fee paid in excess when obvious 
injustice would be done if it were not paid,” 


added the following observations to which I cannot 
subscribe and which appear to me with all respect 
to be incorrect ; 

(1) (1912) LL.R. 40 Cal. 365. (3) 3 Pat. L.J. 452. 


(2) 14 W.R. 47. (4) (1907) LL.R. 30 All. 103, 
(5) (1932) LL.R. 55 Mad. 641. 
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OF course what the High Court really does judicially in such 
a cise is todecide judicially what is the proper courl-fee and 
then issue a certificate to the party thal excess court-fee has 
been jevied. It still lies with the revenue authorities to decide 
whether or not they will refund the excess in the circum- 
stances.” 


The observations of Pakenham Walsh J. in Vijya- 
lakshini Ammial vy. KR. Srinivasa Ayyangar and 
four others(1) would seem also to be open to the 
same objection. : 

On the other hand I respectfully agree with the 
opinion expressed by Nasim Ali J. in Indu Bhusan 
Roy Chaudhury v. The Secretary of State for India 
in Council (2). His Lordship. in the course of his 
judgment stated that: 


“ Under the inherent power of the Court it cannot exempt a 
litigant from the statutory obligation to pay the prescribed fees. 
If the litigant is made to pay fees in excess cf what he is 
liable to pay under the statute the statute does not stand in the 
way of refunding such excess fees as it never authorised the 
receipt of such excess. In such cases the litigant has got the 
right to get a refund, because the excess is his money and has 
by mistake or inadvertence passed into the hands of Govern- 
ment. Under such circumstances the only question is about 
the procedure for the enforcement of such right, and the Courts 
have rightly assumed jurisdiction under the inherent powers to 
give relief to the litigant. But where a liligant has paid fees 
which he was bound to pay under the law for his plaint or 
memorandum of appeal the Court, by ordering refund under 
the inherent power, cannot indirectly exempt him from the 
obligation imposed upon him by the statute and thereby nullify 
the provisions of section 6 of the Court Fees Act. The legis. 
lature, however, has made certain exemptions and these are to 
be found in sections 13, 14 and 15 of the Court Fees Act.” 


[see also Chidambaram Chettiar, In re (3)]. 





(1) (1933) LL.R. 57 Mad,'542 at p. 544. (2) 40 C.W.N. 309, 
(3) (1934) LLL.R. 57 Mad, 1028. 
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It follows that, in my opinion, the orders for a 
refund of the court-fee passed in Ma Saw and others 
v. Ma Bwin Byu (1), Daw Myin v. Maung San Kyaw 
(2), in K.R.R.M.P.L. Chettyar Firm v. Ma Ti. Za 
(3) and in J. C. Galstaun v. Raja Janaki Nath Roy 
and others (4) were not in accordance with law, and 
ought not to have been made. 

I would answer the question propounded in the 
above sense. Neither party asks for costs. 


MoOsE Ly, J.—I agree. 


Ba U, J.—I agree. 


APPELLATE CIVIL. 


Bejore Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


L. V. COLATO 
Uv. 
U_AUNG DIN anp oTHERs.* 


Bond for due appearance in Court—Debtor's release on undertaking to apply 
for insolvency aud te appear in Court—Alleged settlement with creditors— 
Case fixed for mention as to setllement—Non-appearance of debfor— 
Dismissai of insolvency petition—Enforcement of boud against suretics— 
Special \notice of Court to. deblor to appear not necessary—Civil Procedure 
Code (Act V of 1908), s. 55 (4\—interpretation of a bond, 


In.execution of amuney decree against the Ist respondent the appellant 
caused--him to be arrested. The 1st respondent applied for his release 
offering to,execute the requisite bond. The Court allowed the application, 
and the Lst,respondent with his sureties executed a bond that was in common 
form, The bond provided iter alia that the ist respondent would apply for 
his insolvency and2appear in Court “on the day which may be fixed for his 
public examinationZor for his attendance for any other purpose and thenceforth 





(1) (1925) LL.R. 4 Ran. 66, (3) Civ. Second Ap, 94 of 1935, 
(2) Civ. First Ap, 312 of 1934, H.C, Ran. 
H.C, Ran. (4) 38 C.W.N. 185. 


* CivileMisc. Appeal,No.283 of 1935 from the order of this Court on the 
Original Side in Civil; Misc. No. 61 of 1931, 
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on the day or days to which the hearing of the said insolvency shall be adjourned 
until the disposal of the said application.” The 1st respondent unduly prolonged 
the insolvency proceedings by obtaining numerous adjournments of the hearing 
of the petition and eventually a further adjournment was granted ‘for the case 
to be mentioned after one week on the ground that the Ist respondent had very 
nearly completed an arrangement with his creditors and would then be in a 
position to withdraw his petition for adjudication. On the adjourned date the 
- Ist respondent did not appear and his advocate withdrew from the case 
‘stating that he had no further instructions from him. The Court thereupon 
dismissed the petition. The appellant then applied for the enforcement of the 
‘bond against the sureties. The 3rd respondent, who was one of the sureties, 
contended that it was only when the insolvent had been served with a formal 
notice to appear on any particular occasion that it could be said that he had 
been “called upon” to appear within s. 55 (4) of the Code. 

Held, that under the terms of the bond the sureties were liable if the 
insolvent did not appear on any day fixed for his attendance and on which for 
the purposes of the insolvency his attendance was required ; that no specific 
formal notice calling upon him to appear was necessary ; that the material 
terms of the bond were within the ambit of s. 55 (4) of the Code, and that the 
failure of tbe 1st respondent to appear on the date fixed by the Court for the 
ist respondent to inform the Court whether or not he had settled with his 
creditors rendered his sureties liable under the bond. ' 

- Abdul Hussein v. Mistri & Co,, 1.L.R. 46 Bom. 702; Bhaiyat v. Abdul 
. Mazid, Civil Misc. Ap. 35 of 1935, H.C. Ran.—referred to. 

A bond must be construcd in the light. of the order directing the security 
to be given. : : : 

Raja Raghunandan v. Raja Kirtyanand, 63 M.L.J. 85—referred to. 


Youug for the appellant. The respondent who 
was arrested in execution of a decree against him 
obtained his release. under section 55 (4) of the Civil 
Procedure Code on executing a bond whereby he 
was bound to appear on all days on which his 
insolvency petition was posted for hearing. On 
18-12-34 his case was fixed for mention’ as to an 
arrangement which he was about to enter into with 
his creditors, but he failed to appear, and _ his 
advocate withdrew from the case for want of 
instructions. The surety is not released by the 
mere fact that the debtor has filed his petition in 
insolvency ; his liability continues until the proceed- 
ings terminate and a final order is passed on the 
petition. 


401 - 
1996 


L. V. CoLato 
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1936 Abdul vy. Mistri (1) ; PL.RM.KR. Karuppan 
L.v.coraro Chettyar v. A.CT.N. Nagappa Chettiar (2); Janki Das 
U Auxe Dix, V' Ram Partab (3); M.E. Bhaiyat v. Abdul Mazid (4). 


Ba So for the 3rd respondent. The words “called 
upon” in section 55 (4) do not have reference to all 
dates to which a case may be adjourned. The case 
was fixed on 18-12-34 only for “mention”, and the. 
petitioner would not have been examined on that 
day. Moreover, it is only when a_ special notice 
cailing wpon the debtor to appear on a certain date 
is issued that he can be said to have been “called 


upon” to appear. 


Pacg, C.J.—This appeal is allowed. 

On the 7th September, 1928, in Civil Regular 
No. 475 of 1928 the appellant obtained a decree 
against the Ist respondent on the Original Side of 
the High Court for Rs. 2,685 and costs Rs. 267-8-9, 
being the price of a motor car supplied to the Ist 
‘respondent and his wife. It is stated that thereafter¥ 
the appellant applied on four occasions to execute the 
decree but that he was unable to obtain information 
as to the whereabouts of the ist respondent until the 
16th September, 1932, when he was arrested in execu- 
tion of the decree. The amount set out in the warrant 
for the arrest of the Ist respondent issued on the 
17th August, 1932, was Rs. 3,677-10-9. Thereafter 
an application was made by the Ist respondent. 
under section 55 of the Code of Civil Procedure 
that he might be discharged from arrest upon 
complying with the terms of section 55 (3) and (4). 
On the 20th September, 1932, Ba U J. ordered that 
“on execution of the necessary bond the judgment-.. 





(1) I.L.R. 46 Bom. 702. (3) LL.R. 16 All. 37. 
(2) LL.R. 57 Mad. 688. (4) C.M. Appeal No, 35 of 1935, 
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debtor will be released’, and on the 21st September, 


193 


1936 





1932, the 2nd and 3rd respondents became sureties L.Vv.Cotato 


-for the Ist respondent by executing.a security bond 
the operative terms of which were that 


“the condition of the abovewritlen obligation is such that if 
the said U Aung Din the Judgment Debtor abcvenamed applies 
for insoivency within 30 days from this date and if hz appears in 
the High Court cf Judicature at Rangoon cn the day which may 
be fixed for his public examinaticn or fer his attendance for any 
other purpose and thenceforth on the day or days to which the 
hearing cf the said insolvency application shall be adjourned 
until the disposal of the said applicaticn or the cancellation of 
this security and if he shall duly prosecute lis insoivency petition, 
then this obligation shal! be void and of non-effect. Else to 
remain in ful] force and virtue.” 


Now, “the bond must be construed in the light 
of the order. directing the security to be given”, 
[per Lord Tomlin in Raja Raghunandan Prasad 
Singh and another v. Raja Kirtyanand Singh Bakadur 
{1)], and having regard to the order of Ba U J. of 
the 20th September, 1932, that “the necessary bond ” 
should be executed it appears io me that the bond 
in the present case must be a bond such as is 
required under section 55 (4) of the Code. That 


sub-section runs as follows: 


“ Where a judgment-debtor expresses his intention to apply to 
be declare.1 an insoivent, and furnishes security to the satisfaction 
of the Court that he will within one month so apply, and that he 
will appear, when calied upon, in any proceeding upcn the 
application or upon the decree in execution of which he was 
arrested, the Court may release him from arrest, and, if he fails 
so to apply and to appear, the Court may either direct the 
security to be realized or commit him to civil prison in execution 
of the decree.” 


(1) 63 M.LJ. 85 at p. 90. 


v 
U AunG Din. 





PaGE, C.J. 
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The condition set out in the bond under consi- 
deration is.in common form, and in M. E. Bhaiyai 
v. Abdul Mazid aid one (1) an appellate Bench of 
this Court held that the object and effect of inserting 
in the bond the words “appears in the High Court 
of Judicatuye at Rangoon on the day which may be 
fixed for his public examination or for his attendance 
for any other purpose”’ “ was to make it an obligation 
thereunder that the sureties should be liable if the 
insolvent did not appear on any day fixed for his 
attendance and on which for the purposes of the 
insolvency his attendance was required.” In my 
opinion these words so construed are within the ambit 
of section 55 (4), and are merely an amplification of 
the words “that he will appear, when called upon, 
in.any proceeding upon the application.” The con- 
struction that we place upon section 55 (4) appears 
to be in consonance with that put upon the 
sub-section by the Bombay High Court in Abduz 
Hussein Essufalli vy. D. J. Mistri & Co. (2). : 

In the application out of which the present 
appeal arises, in which the appellant sought to have 
the amount of the surety bond estreated for non- 
compliance with the conditions set out therein, 
Leach J. held that 


“itis true that the bond prcevided that the first respondent 
should attend on the day or days to which the*-hearing of the 
anplicaticn was adjourned, but that again went beyond the 
prcevisions of section 55 (4).”’ 


With all due ‘respect, in my opinion, in so 
holding the learned trial Judge did not correcily 
interpret the meaning and effect of that sub-section. 
It is unnecessary for the purpose of disposing of 





(1) Civ. Mis. Ap. No. 35 of 1935, H.C. Ran. (2) (192!) LL.R. 46 Bom, 702. 
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this appeal to determine whether the condition that 
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the sureties should be liable if the debtor did not LV. Couarto 
“duly prosecute his insolvency petition” was intra U AUNG Diy. 


vires section 55 (4) or not, because in the- events 
that have happened,- in our opinion, the debtor 
failed to appear on a ‘‘day fixed for his attendance 
and on which for the purpose of his Sore his 
attendance was required.” 

The debtor appears to be an adept in escaping 
from the consequences of a decree that may have 
been passed against him, because not only did he 
succeed in evading the execution of the decree for 
four years, but he was able to stave off the evil 
day when in the normal course he would be 
adjudicated insolvent on his own petition for more 
than two years. From a perusal of the learned 
' Assistant District Judge’s diary in the insolvency 
proceedings at Pyapén it is apparent that on many 
occasions between the 22nd October, 1932, when 
the ist respondent filed his petition to be adjudi- 
cated insolvent, until the 18th December, 1934, 
when the petition was dismissed, the debtor succeeded 
in obtaining adjournment after adjournment of the 
hearing of the petition upon one pretext or another, 
the main pretence being that he was on the point 
of making an arrangement with his creditors. On 
the 11th December, 1934, the following diary aa 
occurs : 

“Called. Mr. K. K. Roy for petitioner present. 

U Ba Shein for Mr. Munshi for creditor No. 1 (that is the 
present appeliant). 

Mr. K. K. Roy says he has received instructions from his 
client saying he had made arrangement with his creditors and 
that he had nearly completed all the terms and that within 7 days 
he would be prepared to withdraw the application. 

U Ba Shein says he has nothing to say. 

Put up for mention on 18-12-34.” 


- Pack, CJ. 
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Now, it is quite cbvious that the object and effect 


L.V.Coraro and necessary intention of that order was that on the 
U Avxe Dix. 18th December the 1st respondent was called upon to 


PaGE, C.J. 


state whether the arrangement with his creditors had 
been satisfactorily completed, because if no arrange- 
ment had been effected the result would have been 
either that an order of adjudication would have 
followed or the petition might have been dismissed. 
On the 18th December, 1934, however, the Ist res- 
pondent did not appear, nor did he instruct any 
advocate or pleader to appear on his behalf. Indeed, 
Mr. Roy on that occasion stated that he bad no further 
instructions from the debtor, and asked for permission 
to withdraw from the case, and this was granted. 
The result was that neither the Ist respondent nor 
any one upon his behalf appeared, as he had been 
called upon to do, to inform the Court whether or 
not an arrangement with his creditors had been arrived 
at by the Ist respondent. In the circumstances the 
1st respondent’s petition for adjudication was dismissed 
with costs. 

The 2nd respondent, who was one of the sureties, 
filed a written objection to the petition of the appellant 
that the amount set out in the bond should be estreated, 
but he did not appear at the hearing before Leach J. 

The 3rd. respondent, who was the other surety, 
however, did appear, and he is the sole respondent 
who contests the present appeal. On his behalf U Ba 
So has contended that it is only when some special 
notice calling upon a debtor or insolvent as the case 
may be to appear on any particular occasion has been 
served upon him that he is ‘‘ called upon” to appear 
within the meaning of section 55 (4). 

So to hold, in my opinion, would be neither 
expedient nor reasonable. It would involve an 
enormous waste of public time and expense if on every 


Le aaCOPI HAFAN TASHA APDETOVIR FAME CABS AME I TESIN TOADS DPA ATION TONIC IMB I TRASETAEE: 





VoL. XIV] RANGOON SERIES. 


occasion. upon which a debtor or insolvent was “‘ called 
upon” to appear in any proceeding in connection with 
his insolvency a specific formal notice requiring him to 
do so had to be served upon him. I am of opinion 
that it was sufficient to satisfy the requirements of 


section 55 (4) that the learned advocate who had 


represented the Ist respondent on many previous 
occasions in the insolvency proceedings should have 
been informed on his -behalf that the Ist respondent 
would have to state on the 18th December whether 
or not an arrangement had been arrived at between 
the debtor and his creditors. It must have been 
abundantly clear to the debtor, who had instructed 
Mr. Roy on the 11th December to inform the Court 
that he had substantially effected an arrangement with 
his creditors, that on the 18th a day had been fixed 
when he must attend in order to inform the Court 
how matters then stood. If the debtor had instructed 


a learned advocate to appear for him on the {8th 


‘December it may or may not be that the Court would 
have been prepared to dispense with the personal 
attendance of the debtor, but as the debtor did not 
instruct a learned advocate or pleader to appear for 
him and did not appear himself on that occasion 
there was, in my opinion, a failure on the part of the 
1st respondent to appear when called upon on a day 
fixed for his attendance within the meaning of the 
condition in the bond. ; 

For these reasons, in my opinion, the appeal is 
allowed, the order from which the appeal is brought 
is set aside, and an order will be passed against the 
2nd and 3rd respondents as prayed with costs, the 


advocate’s fee in cach Court being five gold mohurs. 


Mya Bu, J.—I agree. 
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LETTERS PATENT APPEAL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


K.S.P. SUBBIAH NAIDU 
v. 


RAM SABAD.* 


Mot tgage—Marshalling— Hypothecation of movatles— Doctrine of marshalling 
applicable to mortgage of immovable properiy only~ Equal fooling of funds— 
No frejudice to prior morigagec—Prior mortgagec’s release of part of 
security—Puisue mortgagce’s claim to redeem prior mortgage-—Claim to pay 
only proportionate amount--Transfer of Properly Act (XX of 1929), ss. 60, 81— 
Coutract Act (1X of 1872), ss. 43, 44. 

[By an instrumentof mortgage the appellant obtained a morlgage of immovable 
property and a hypothecation of 50 head of cattle belonging to the morlgagors. 
He obtained an ew parte mortgage decree against the mortgagors, but did not 
include in the suit any claim to the cattle on the ground that some of the cattle 
had died and others had been sold by the mortgagors. Neither did he implead in 
his suit the respondent who wasa puisne mortgagee of the immovable property. 
The latter obtained a mortgage decree against the mort gagors, and the appellant 
then sted the respondent for payment of the amount dve under the morlgage 
or in the alternative for a declaration that the respondent’s mortgage was 
subject to the appellant’s mortgage, and that the respondent was not entitled to 
execute his mortgage decree before the property had been brought to sale by 
the appeliant. The respondent contended that {1} under s. 81 of the Transfer 
of Property Act he was entitied to have the mortgage of the immovable property 
and the hypothecation of the cattle marshailed for his benefit; (2) he could 


- redeem the property on payment of only that proportion of the original 


mortgage debt which remained outstanding after deducting therefrom the 
value of the cattle hypothecated. he 

Held, that (1} s. 8! of the Transfer of Property Act applied to mortgeges of 
immovable property and not to the hypothecation cf movables. Even assuming 
that the doctrine of marshalling could be applied to movable property it could 
only be applied to two funds standing on an equal footing, and if the rights of 
the prior mortgagee would not be prejudiced thereby. But the rights and 
obligations of a mortgagee of immovable property arc not the same as those of 
a person to whom movables have been hypothecated, and in the circumsiances 
of the case the morigagee would probably be involved in litigation with the 
purchaser of the cattle, and the doctrine, therefore, could not be invoked ; 

Moosav. Maung Tin Kvaing, 1.L.R.9 Ran, 182; Webb v. Smith, 30 Ch. Div. 
192— referred to. we 

(2) where several properties are mortgaged to the same morigagee for the 
same debt each of those properties is liable as between the mortgagor and the 





* Letters Patent Appeal No. 4 of 1935 from the judgment of this Court in 
Civil Second Appeal No. 217 of 1934. 
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mortgagee for the whole of the debt, and the mortgagee has the right to 
recover the debt out of any part of the mortgaged property. There is no 
obligation on him to proceed against the whole of the property, and he has the 
right to release part of the mortgaged property. The respondent, therefore, 
could only redeem the property upon payment of the whole of the mortgage 
debt. 

The conflict of law on the subject has been set at rest by the amendment of 
s. 60 of the Transfer of Property Act. Also, by virtue of ss. 43 and 44 of the 
Contract Act, which apply to the Transfer of Property Act, mortgagors ate 
jointly and severally liable for the mortgage debt. | 

Imam Aliv, Baij Nath, IL.R. 33-Cal. 613; Sheo- Prasad v. Behari Lal, 
LL.R. 25 All. 79; Shvo Tahal Ojha v. Sheodan Rai, .L.R. 28 AM.174 5 V.P. Pillai 
v. R.M.M.R.M. Raman Cheitiar, 1.U.R. 40 Mad. 968—considered. 


Basu for the appellant. The doctrine of marshalling 
as enunciated in s. 81 of the Transfer of Property Act 
applies only to mortgages of immovable property. 
The section speaks of mortgages, and a mortgage is 
defined by s. 58 as “the transfer of an interest in 
specific immovable property.” The hypothecation of 
movables and the mortgage of immovables stand on 
different footings. 


[PacE, C.J. Cannot the doctrine of marshalling be 
applied to the hypothecation of movables as a matter 
of justice, equity, and good conscience ?] 


No. Marshalling is a creation of English law, and 
the decision in Iebb v. Sinith (1) shows that the 
securities must be on the same footing for the doctrine 
to apply. So far as the hypothecation of movables 
is concerned there is only a personal contract, and 
it does not bind a subsequent transferee unless he 
had notice, nor does it apply so as to prejudice the 
rights of a third party. Moosa v. Maung Tun Kyaing 
(2); James Dolphin v. Aylward (3). 

Sections 43 and 44 of the Contract Act apply to 
transfers of property by virtue of s. 4 of the Transfer 





(1) 30 Ch.D. 192. (2) LL.R. 9 Ran. 182. 
‘ (3) 4 HLL. 486, 501. 
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of Property Act, and mortgagors are jointly and 
severally liable for the mortgage debt. This is a 
departure from English law, but the Calcutta High 
Court lost sight of this fact in Hari Kissen v. 
V. Hossein (1). See also Imam Ali v. Baij Nath 
(2); Mayashankar v. Batlivala (3). The integrity of 
a mortgage cannot be broken unless the mortgagee 
purchases the property. Under section 60 the release 
of one of the mortgagors from his obligation cannot 
affect the right of the mortgagee to proceed against 
the other mortgagors. See Latchmi Narayan v. 
Muhaminad Yusuf (4)'; Ali Jan v. Majid-ul-din (5) ; 
V. Perumal v. R.M.M.R.M. Raman Chettiar (6) ; Krishna 
Charan v. Sanat Kumar (7). ; 

The amendment of s. 60 in 1929 has now set at 
was added to make it clear that the integrity of a 
mortgage will be broken only if the mortgagee 
himself purchases the mortgaged properties. 


J. B. Sanyal for the respondent. The respondent 
as a puisne mortgagee is entitled to have the 
securities included in appellant’s morigage mar- 
shalled in his favour by reason of s. 81 of the 
Transfer of Property Act. Mortgages of movables 
are.common in India, and in the absence of any 
special statutory law governing such mortgages the 
provisions of the Transfer of Property Act should 
be applied to them as a matter of justice, equity 
and good conscience. 

Although prima facie a mortgage is indivisibie, 
the integrity of it can be broken by consent 





(1) L.L.R. 30 Cal. 755. (4) LL.R. 17 All. 63. 


(2) LL.R. 33 Cal. 613. {5) LL.R. 45 All, 524. 
(3) 27 Bom. L.R. 1449. (6) LL.R. 49 Mad. 968. 


(7) LLR. 44 Cal. 162. 
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expressed or implied or by waiver on the part of 
the mortgagee. Yadali Beg v. Tukaram (1); 
Rathna Mudali y. Perumal (2). 

The first mortgagee cannot relinquish his claim 
on part of the mortgaged property and throw the 
whole burden on the remeining property to the 
prejudice of the second morigagee so as to afiect 
his right of subrogation. Rajkeshwar vy. Muhammad 
(3) ; Hari Kissen v. V. Hosseii ; Jugal Kishore v, 
Kedar Nath (4). 

In this case the mortgagee in his first suit 
expressly relinquished his claim in respect of the 
cattle, and cannot now refuse to... accept the 
consequence of his own act. The amendment of 
s. 60 of the Transfer cf Property Act was not intended 
to have the far reaching effect of: wiping? out the 
established principles of equity. The insertion of 
the word “only” in that section was to prevent 
sweeping generalizations being made, as was done 
in Mayashaskar’s case. . 


Pace, C.J.—This appeal is allowed. 

In 1927 the S.A.S.P. Firm took a morigage of 
certain immovable property from Ram Khati and 
Ma San Hie. Under the document* of» mortgage 
there was also efiected a hypothecation to the 
mortgagees of 50 head of cattle and any progeny 
that they right produce. In 1928 the mortgagors 
executed a second morigage of the immovable 
property to the respondent. In 1930 the S.A.S.P, 
Firm assigned their interest-in the mortgage of 1927 
to the appellant. In 1932 the uppellant brought a 
suit, No. 97 of 1932, in the Township Court of 
Thayetmyo upon the mortgage to S.A.S.P. that 











(1) I,L.R. 39 Mad, 17. (3) LL.R.3 Pat. 522. 
(2) LL.R. 38 Mad. 310. (4) ILL.R. 34 All. 606. 
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had been assigned to him. In that suit he alleged 
that as some of the cattle that had been hypothe- 
cated to him had died and the remainder had been 
sold by the mortgagors he did not intend to proceed 
further in respect of the hypothecation of the caitle 
to him. An ex parte mortgage decree was obtained 
against the mortgagors. At the time when that suit 
was filed the appellant was not adware of the puisne 


- mortgage of the immovable property that had been 


effected in 1928, and the respondent as puisne 
mortgagee was not impleaded as a party defendant 
in the suit. 

In suit No. 80 of 1933, cut of which the present 
appeal arises, the appellant sued the respondent in 
the Township Court of Thayetmyo for a money 
decree for Rs. 863-13-9 and interest on the original 
mortgage of 1927, or in the alternative for ‘a 
declaration that the plaintiff's mortgage is prior to 
that of the defendant’s mortgage, and that the 
defendant’s mortgage is subject to the plaintiff's 
mortgage and that the defendant is not entitled 
to execute his mortgage decree in C.R. No. 1 of 
1933 of S.D.J. Thayetmyo before the properties 
are brought to sale by the plaintiff.” 

The respondent raised two defences, the first 
being that under section 81 of the Transfer of 
Property Act he is entitled to have the mortgage of 
the immovable property and the hypothecation of 
the cattle marshalled for his benefit, and he claims 
the right to redeem the property on payment of only 
that amount of the original mortgage debt that 
remains over after deducting therefrom the value 
of the cattle hypothecated. 

Now, section 81 runs as follows : 

“Tf the owner of two or more properties mortgages them 
to one person and then mortgages one or more of the proper- 
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ties to another person, the subsequent mortgagee is, in the 
absence cf a contract to the ccntrary, entitled to have the 
prior mortgage-debt satistied out cf the property or properties 
not mortgaged to him, so far as the same will extend, but 
not so as to prejudice the rights of the prior mortgagee or of 
any other person who has’ for consideration acquired an 
interest in any of the properties.” 


The first answer to the respondent’s contention 
is that section 81 applies to mortgages of immovable 
property and not to the hypothecation of movable. 
This is manifest from section 58 of the Transfer of 
Property Act in which it is enacted that “a 
mortgage is the transfer of an interest in specific 
immoveable property.” It follows therefore that in 
the present case section 81 has no application. _ 

_ It was further contended that, although section 81 
might not apply to the securities under considera- 
tion, the principle of that section ought. to be 
invoked on the ground that it is in accordance with 
justice, equity and good conscience. It is unneces- 
“sary for the purpose of disposing of this appeal to 
decide that question, because even if the doctrine of 
marshalling securities can be applied in India te 
movable property it could only be applied to “two 
funds standing upon an equal footing,” [Webb v. 
Smith (1)] and it is clear in this case that these two 
securities do not stand on the same footing. The 
rights and obligations of a mortgagee of immovable 
property are not the same as those of a person to 
whom movables have been hypothecated—Moosa 
Abdul Habib v. Maung Tun Kyaing (2). Further, 
even if the principle of marshalling as set out in 
section 81 is applicable to movables it cannot be 
enforced “so as to prejudice the rights of the 
prior mortgagee.” 





(1) L.R. 30 Ch, Div. 192 at p, 202. (2) (1931) LL.R. 9 Ran, 182, 


203 


1936 


K.S.P. 
SUBBIAH 
Nalpu 

Vv 
Ram SABAD. 


Pace, C.J. 


204 a INDIAN LAW REPORTS. [Vo.. XIV 


ii Now, Ram Khati and Ma San Hte, who had 


KS.P.  hypothecated the cattle to the S.A.S.P. Firm, 
Suspian ¢ ; 


Nawu subsequently purported to sell all the cattle that had 
Rin Gsnan, SUEVived, 42 head, to one On Pe, and before thie 


pice 04. appellant as between himself and On Pe could 
exercise the rights given to him under the hypothe- 
cation by Ram Khati and Ma San Hte he would 
have to prove at any rate that On Pe when he 
purchased and tock delivery of the caitle had notice 
of the prior hypothecation of the cattle to the 
appellant. Moosa Abdul Habib v. Maung Tun 
Kyaing (1). Whether the appellant is in a position to 
do so isa matter with which we are not concerned 
in the present case, but. in all probability in order to 
establish his rights under the hypothecation he would 
have to enter into litigation with On Pe, On the 
other hand there was no obsiacle in his. way: when 
seeking to liquidate the mortgage debt by executing 
the mortgage decree against the immovable property 
that was the subject of the mortgage. It is plain,” 
therefore that it would prejudice the mortgagee 
and entail considerable hardship upon him if he 
were compelled in the - first instance to. liquidate | 
the debt due to him from Ram hati and Ma San 
Hte out of the cattle that were subjéct to the 
hypothecation. Upon that ground also, and assum- 
ing without deciding that the doctrine of marshal- 
ling securities applies in India to movable preperty, 
the doctrine could not be invokéd in the circum- 
stances of the present case. 

The learned advocate for the respondent then 
developed a second line of defence. He contended 
that the respondent was bound io pay on redemp-. 
tion. only so much of the debt due under thé 





(1) (1931) LL.R.9 Ran. 182. 











VoL. XIV] RANGOON SERIES. 205 


mortgage of 1927 as remained over after the value — 1936 
of the cattle had been deducted therefrom, upon the xs-p. 
ground that, the appellant had waived his rights Syene" 
under the hypothecation and that in such circum- pay. <,s4n, 
stances he was bound to pay only a due proportion ee on 
of the mortgage debt by way of redemption. In Fas 
support of his contention he relied upon the 

doctrine laid down in Imam Ali vA Baij Nath Ram 

Sahu (1). That was a case in which the mortgagee 

had lost his right to proceed against a. part of the 
property. subject to the mortgage. Mookerjee J. 


observed : 


“In the, case before us, all the properties comprised in 
the mortgage are liable for the satisfaction of the debt and 
after different persons have become interested in different 
fragments of the equity’ of redempiion, the prope ties continue 
to be so liable ; and all that the owner of any portion of the 
equity of redemption is legitimately entitled to ask .is that not 
“more than a rateable part of the mortgage debt should be 
' thrown upon the property in his hands. This is manifestly 
_ just, and the mortgagees cannot claim to throw the entire 
burden upon a portion of the mortgaged premises because by 
reason of their own laches they have lost their remedy as 
against the remainder. This principle has been recognised by 
this Court in the cases of Hari Kissen v. V. Hossein (2) 
and Surjiram v. Barhamdeo (3).” , ey 


See also Surjiram Marwari and another vy. 
Barhamdeo Persad and others (4), Mir Eusuff Ali 
Haji v. Panchanan Chatterjee (5), Jugal Kishore Sahu 
and another v. Kedar Nath and another (6), 
Budhmal Kevalchand and others v. Rama Valad Yesa 
Sangle and others (7) and Mayashankar Mulshankar 
_ v. Burjorji Merwanji Batlivala (8). 


(1) (1906) I.L.R. 33 Cal. 613 at p. 620. (5) 15 Cal. W.N. 800. 

(2) (1903) 1.-L.R. 30 Cal. 755. (6) (1912) LLL.R. 34 All. 606, 
(3) 2 Cal. LJ. 202, (7) (1919) LL.R. 44 Bom. 223, 
(4) 4 Cal. LJ. 337: (8) 27 Bom, L.R, 1449, 
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On the other hand the Allahabad High Court 
laid down the law in a different sense in Lachii 
Narain and others v. Muhammad Yusuf (1), Sheo 
Prasad v. Behari Lal (2), Sheo Tahal Ojha v. 
Sheodan Rai and others (3) and Ali Jan Khan 
and. another v. Majid-ul-din and another. (4). In 
Sheo Prasad vy. Behari Lal (2) Stanley C.J. and 
Burkitt J. obsetved : | 


“It seems to us that great hardship might be entailed on 
a mortgagee if he could not relinquish his claim to part of 
the property purporting to be comprised in his mortgage, 
except on the penalty of losing his right under section 90, 
if he found that it was his advantage to do so. For 
example, it might be that a portion of the property was 
heavily incumbered ; it might also be that the mortgagor's 
title to a portion of the property was in dispute: in either 
of these cases the result of endeavouring to sell the portion 
so incumbered, -or the porticn the title to which was in 
dispute, might entail heavy expenses and protracted litigation. 
Therefore there seems no reasonable objection under such 
circumstances to the abandonment by a mortgagee of his 
claim in respect of a part of his security and to his seeking 
relief by sale of the remaining portion.” 


Again, in Sheo Tahal Ojha v. Sheodan Rai and others 
(3) Banerji J. laid down that: 


“Where several properties are mortgaged to the same 
mortgagee for the same debt, each of these properties is 
liable as between the mortgagor and mortgagee for the whole 
of the debt; and the mortgagee has the right te recover the 
debt from any part of the property. There is no obtigation 
on him to proceed against the whole of the property. It 
may be that as regards a part of it a third party has a 
paramount title. It may also be that a part is so lhieavily 
encumbered as to be of almost no value. In such cases it 
is competent to the mortgagee to exempt such part from 





(1) 1894) LL.R. 17 All. 63. (3) (1905) LL.R. 28 All. 174. 
(2) (1902) I1.L.R. 25 All. 79. (4) (1923) LL.R. 45 All. 524, 
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liability for the mortgage debt, and I see no reason why he 
should be compelled to proceed against it. It has been held 
by this Court that it is competent to a mortgagee to abandon 
a part cfhis security and sue for the sale of the remainder, 
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* * * Such abandonment, except where the mortgugee 


himself has bought a part of the mortgaged property, cannot 
work any injustice. . It leaves the right of the owners of the 
several properties comprised in the mortgage to claim and 
obtain contribution inter se wholly unimpaired.” 


This view has found favour also with the Madras 
High Court, and in VY. Perumal Pillai v. R.M.M.R.M. 
Raman. Chettiar (3) Wallis C.J., referring to section 
60 of the Transfer of Property Act, observed : 


“This section ignores the equitable doctrine of consoli- 
dation which requires the mortgagor to pay something more 
than the mortgage money as a condition of redemption, but 


it adopis and gives statutory force to the rule that a part. 


of the mortgaged property is not to be redeemed except on 
payment of the mortgage money. One exception cnly is 
made for the case of the mortgagee having himself acquired 
part of the mortgaged property. To insist on the mortgagor 
paying the mortgagee the whole mortgage money in such a 
case without a proportionate abatement would give the 
mortgagor an immediate right of suit against the mortgagee 
or his assignees to recover back by way of contribution what 
he had paid in excess of his proportionate share, and this 
the legislature has avoided by the exception. It has not 
made any such statutory exception in favour of the mortgagor 
in the case, mentioned in the Order of Reference, of a 
mortgagee voluntarily releasing from the suit a portion of 
the mortgaged property, and we are not at liberty to derogate 
from the terms of the section by introducing one. Novy can 
we entertain the argument that such a case can be considered 
to come within the exception because the action of the 
mortgagee in releasing part of the mortgaged property is an 
acquisition by himself within the meaning of the section.” 





(1) (1902) LL.R, 25 All. 79. (2) W.N. (1898) 120, 
(3) (1917) LL.R. 40 Mad. 968. 
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This conflict of opinion between the Courts in 
India is now set at rest by section 60 of the Transfer of 
Property Act as amended in 1929. That section inter 


wv. - ; ? a 
Riv Since, G44 provides that : 


“Nothing in this section shall entitle a person interesied 
in a share only of the mortgaged property to redeem his own 
share only, on payment of a proportionate part of the amount 
remaining due cn the mortgage, except omly where a mortgagee, 
cr, if there are more mortgagees than one, all such mortgagees, 
has or have acquired, in whole or in part, the share of a 
mortgagor.”’ 


The word “only” was added iy the amending Act 
(XX of 1929), thus giving effect to the Allahabad 
and the later Madras decisions in preference to the 
view taken in Calcutta and Bombay. It is to be 
observed that in the Calcutta and Bombay decisions 
the attention of the Court does not appear to have 
been drawn to sections 43 and 44 of the Contract 
Act under which the mortgagors would be jointly _ 
and severally liable for the mortgage debt, sections 43 © 
and 44 being applied to the Transfer cf Property 
Act by section 4 thereof. 

Now, applying the law thus laid down to the present 
case it appears to me to be plain that the right of the 
respondent to redeem the property subject to the 
mortgage of 1927 is a right to redeem upon payment 
not of a part but of the whole of the mortgage debt. 
The respondent elected to take a puisne mortgage of the 
immovable property from the mortgagors with knowl- 
edge of the existence of the appellant’s mortgage. He 
need not have done so, and he has no cause for 
complaint for he must be taken to have known that 
he was only entitled to such rights as the puisne 
mortgage under the law would give him. I do not 
propose to express any opinion on the question 
whether the respondent if he exercises his right of 
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redemption will be able to obtain contribution under 
section 82 from’ those persons who executed the 
hypothecation agreement or are transferees from them, 
—Behari Lal Sen vy. Indra Narayan Bandopadya and 
others (1). That is a question that does not arise 
in the present case. Nor shall we express any opinion 


as to what would be the rights of the respondent by 


way of subrogation or otherwise if the respondent 
elected to redeem the mortgage of 1927 as a whole. 

For these reasons the appeal is allowed, the decrees 
passed in all the Courts are set aside, and a decree 
will be passed granting the appellant the declaration 
for which he prayed in the alternative in the trial 
Court. The appellant is entitled to his costs in all 
the Courts. 


Ba U, J.—I agree. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chicf Justice, and Mr. Justice Ba U, 


S.1.K.T. KATHERASAN CHETTYAR 
v? 


THE SPECIAL COLLECTOR OF TWANTE.* 


Land acquisition—Estimate aud award to be made oy Collector only— 
Collector's use of informaticn for forming an estimalte—Supply of informa- 
tion by Government or any other person—Practice of Collectors—Preli- 
minary estimate—Government’s choice—Withdrawal from acquisition— 
Further information supplied by Goveriment— Instructions” to Collector 
—Ulira vires action—Land Acquisition Act (I of 1894), s. 11. 

Under s. 11 of the Land Acquisition Act it is the Collector who makes 
the award. The award. has to be of such a sum by way of compensation 
as, in the opinion of the Collector and of no other person, is a fair and 
proper estimate of the compensation that should be allowed for the and. 

In making the award the Collector is not acting as a judicial officer, 
and therefo.e he is at liberty and bound to take into account ali available 





(1) 45 Cal. L.J. 571. 
* Civil First Appeal No. 43 of 1935 from the order of the District Judge 


of Hanthawaddy in Civil Misc. No. 32 of 1934, 
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information for the purpose of forming a true estimate of the compensation 
that ought to be awarded. It is open to Government or any other body or 
person to give information to the Collector to enable him to form his opinion. 
It is the practice of the Collector to prepare a preliminary estimate and to 
report to the prescribed authority his prinia facie view of the correct amount 
to be awarded. If the Government is of opinion that the amount of the 
proposed award is too great it.may under s. 48 withdraw from the acquisition, 
except where possession has been taken, and provided the estimate is 
preliminary the authorities can Jay before the Collector any - further 
information in their possession regarding the proper value of the property: 
But it is both improper and ultra vires for a superior executive officer to issue 
‘instructions ” to the Collector as to the matters which he should take into 
account in assessing the compensation, or to require the Collector to 
re-examine the case in the light of such “instructions ” when received, 


P. K. Basu for the appellant. Under s. 11 of 
the Land Acquisition Act it is the Collector who 
has to exercise his own judgment in determining 
the amount of compensation that he thinks fit to 
award. No superior executive officer has any say 
in the matter. The Government can put before 
the Collector any materials as regards the value of 
the property, but the Collector must come to his own 
finding on those materials. The Commissioner has no 
power under the Act to give directions to the Collector 
as to the amount that he should award. Direction 
48 is ultra vires. The award in this case was not 
the award of the Collector, but of the Commis- 
sioner. 


Chan Tun Aung for the respondent. Under 
Direction 35 the Collector is required to explore 
all sources of information available for making 4 
proper award, and in so doing he is entitled to 
ask his superior officers for advice and information. 
The Collector, therefore, in accepting the instruc- 
tions of the Commissioner under Direction 48 did 
not violate any law. 


The District Judge has independently examined 
the award given' by the Collector, and has found 
it to be fair, and there are no reasons for its rejection. 
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PaGE, C.J.—This is an appeal arising out of 
an order of the District Court of Hanthawaddy in 
Civil Miscellaneous No. 32 of 1934. The proceedings 
related to the amount of compensation to be awarded 
in respect of the acquisition of paddy land in the 
Hanthawaddy District. The land which is the subject- 
matter of this appeal was acquired in L.A. 3 (a), 
and, in my opinion, neither the order of the 
District Court nor the award of the Collector can be 
sustained. * 

Under section 11 of the. Land Acquisition Act 
the Collector infer alia “ shall make an award under 
his hand of * * * (ii) the compensation which in 
his opinion should be allowed for the land; * *.” 
Under the Act the Collector, who in the present 
case was the Subdivisional Officer of Twante, is the 
persona designata to make the award which must be 


‘based upon the Collector’s own opinion of the amount 


of compensation that should be awarded. He is to 
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make the award and nobody else. In making the | 


‘award the Collector is not acting as a judicial officer, and 


therefore he is at liberty and bound, for the purpose 
ot forming a true estimate of what in his opinion is 
the compensation that ought to be awarded, to take 
into. account all the available information at his 
disposal, but after all the material information is before 
him it is his duty under the Act to award such 
compensation as in his own opinion ought to be 
paid. ‘3 

Now, under Direction 48 set out in the Land 
Acquisition Manual it is stated that in cases in which 
the award is likely to exceed the grand total of the 
estimate referred toin the directions 


“the Collectcr should defer announcing the award until he 
has received instructions from’ the Deputy Commissioner, the 
Commissioner, or the Local Government as the case may be. 


212 


1936 
S.T.K.T, 
KATHERASAN 
CHETTYaR 
v,. 

THE SPECIAL 
COLLECTOR 
OF 

TWANTE. 


PaGE, C.J. 


INDIAN LAW REPORTS. [VoL. XIV 


Each of these authorities may give the Collector any infor- 
mation which it may have regarding the proper valuation of the 
property and may issue instructions as to the maiters which 
the Collector should take into account in assessing compensation 
under any head of section 23 (1). The Collector should 
thereupon re-examine the case in the light of the instructions 
received and prcceed to make his award. If tke Deputy 
Commissioner or Commissioner considers that a proposed 
award should not be accepted, he may take steps to 
obtain the nctificaticn by Government of its withdrawal from the 
acquisition under section 48, at the same time instructing the 
Collector to defer~ taking possession until the orders of 
Government have been received.” 


It appears that the practice of Collectors is to 
prepare a preliminary estimate of what the Collector 
prima facie regards as the amount of compensation 
that ought to be awarded, and then to report to’ the 
prescribed authority his prima facie view of . the 
correct amount to be awarded. Of course if the 
Government is of opinion that the amount of the 


proposed award is too great it may under section 48 _ 


withdraw from the acquisition as therein provided 
except in cases such as the present where possession 
has been taken under section 36. If the estimate 
of the compensation is merely a preliminary and not 
a final estimate by the Collector I am disposed to 
think that there would be no objection if the 
authorities to whom the estimate has been reported 
lay before the Collector any further information in 
their possession regarding the proper value of the 
property ; but, in my opinion, it would be both 
improper and ultra vires for the authorities to issue 
“instructions” to the Collector as to the matters which 
he should take into account in assessing the compen- 
sation or that the Collector should be required 
to re-examine the case in the light of such “ instruc- 
tions” when reccived. It is open to. any body or 
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individual to give information to the Collector for 
the purpose of enabling the Collector to form his 
opinion as to the amount of compensation that ought 
to be awarded, but neither the Government nor any 
other body or person is entitled to issue or justified 
in issuing instructions to the Collector as to the 
manner in which or the figure at which the compen- 
sation ought to be awarded. Under section 11 the 
“award has to be of such a sum by way of compen- 
sation as, in the opinion. of the Collector and of no 
other person, is a fair and proper estimate of the 
compensation that.should be allowed for the land. 

What has happened in the present case illustrates 
the danger of not complying with the terms of 
section 11. By his preliminary award ‘of the 10th 
March, 1934, the Collector stated the amount that he 
would pay as compensation for the land acquired as 
Rs. 3,063-15, and on the 26th March, 1934, he further 
stated that “the claimants are entitled to interest on 
the amount of compensation at the rate of 6 per cent 
per annum ”’, which amounted to Rs. 61-4, making a 
total of Rs. 3,126. This preliminary award,or prima 
facie estimate was reported to the Deputy Commis- 
sioner by the Collector, and on the 15th March the 
Deputy Commissioner stated that “in my opinion 
Rs. 65 per acre for Class II and Rs. 50 per acre for 
Class IV are fair rates. Ask Collector to supply 
omission at A (that is with respect to inlerest).” 
Nevertheless the Deputy Commissioner submitted the 
proceedings to the Commissioner of the Pegu 
Division. On the 22nd May, the Commissioner of 
the Pegu Division, in a departmental letter to the 
_ Deputy Commissioner stated that 


“TI am not prepared to agree to the payment. “It appears 
to me that. the paddy land has been over-valued.” 


213 


1936 


S.T.K.T. 
KATHERASAN 
CHETTYAR 
uv. 

THE SPECIAL 
COLLECTOR 

' OF 
TWaNnrtTeE, 


Pacer, CJ. 


214 
1936 


STE, 
KATHERASAN 
CHETTYAR 
Ds 
THE SPECIAL 
COLLECTOR 
OF 
TWANTE. 


PaGE, CJ. 


INDIAN LAW REPORTS. [VoL. XIV 
And he added that 


‘fin the absence of data I have no objection to the Land 
Records figures of Rs. 50 and Rs. 30 being adcpted: but, 
unless it can be shown that U Tin Gyi has raised the land 
to a higher soil-class (this seems unlikely as the Subdivisicnal 
Officer says it is somewhat low-lying) I do not agree to any 
higher figure.” 


On receiving these ‘instructions’ from the Commis- 
sioner the Collector made an award purporting to be 
pursuant to section 11 as follows : 


“In asking for sanction to the excess amount over the 
original estimate under the Land Acquisition Direction 48, 
the Commissioner has reduced the value of the land to 
Rs. 50 per acre of JI class land and Rs. 30 per acre of 
IV class land. So I pay for the land at these rates, and 
it is necessary to revise the value of the land only.” 


An award in that form, in my opinion, clearly 
cannot stand. It is not, and does not purport to be, 
an award under the hand of the Collector of ‘the 
compensation which in his opinion should be allowed 
for the land.’ The compensation awarded was not 
the compensation which ought to have been awarded 
in the opinion of the Collector, but the compen- 
sation which the Commissioner thought ought to be 
awarded. But, as I have stated, it is not the opinion 
of the Commissioner that matters, for the award of 


. compensation has to be that which the Collector in 


his opinion thinks the right sum to be allowed for 
acquiring the land. The result is that there has 
been no award by the Collector as prescribed and 
required under section 11 of the Act. 

Now, the award of the Collector under section It 
is binding upon the Local Government, and the 
amount of compensation awarded by the District 
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Court in the events that happened was determined = 1936 
by the amount of the award. There being no award s7.KT. 
— KATHERASAN 
pursuant to the provisions of the Land Acquisition CHETTYAR 
Act the order of the District Court which is based pyp gveort - 
upon such an alleged award cannot stand. COLLECTOR 
Be 9 OF 
The result is that the appeal is allowed, and the  Twanrs, 


order of the District Court is set aside, and the pyex, cy 
- proceedings will be returned to the Collector in 
order that he may make an award according to law. 
We assess the costs of the appeal at five gold mohurs 
and they will be the appellant’s costs in the cause, 
which means that if in the event the appellant wins 
he will get his costs, and if he loses he will not 


have to pay them. 
Ba U, J.—I agree. 


FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt, Chief Justice, Mr “Justice, Mya Bu, Mr, Justice 
Baguley, Mr. Justice Mosely, and Mr. Justice Ba U, 


MAUNC TUN AUNG ®* - 1936 
v. Mar, 2, 
MA E KYI.* 


Minor’s contract to marry—'' Capacity to act in the niatter of marriage ’— 
Burmese Buddhist marriage—Cohabitation with intent to become 
husbund and wife in presenti—Promise to marry in futuro—Promise 
by Burmese Buddhist minor to marry— Contract Act (LX ae s, 4I— 
Majority Act (IX of 1875), s. 2 (a). 


The expression “capacity to act in the matter of marriage” in s. 2 of 
the Majority Act means the capacity to be a party to a valid marriage, and 
relutes to the acts of the parties by which their status is changed; the 
expression does not refer, and is not applicable to, a pre-nuptial agreement 
to contract a marriage. in the future. 


Mozharul Islam v. Abdul Gani, A.LR, (1925) Cai, 322—referred to. 





* Civil Reference No. 4 of 1936 arising out of Civil Second Appeal No. 246 
of 1935 of this Court. .. 
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A_ marriage between Burmese-Buddhists.is created. by cohabitation coupled 
with intent to become.husband.and.wife. 
Ma Hla Mev. Maung Hla Baw, 1.L.R. 8 Ran. 425— referred fo. 


But this cohabitation must be with intent to become husband and wife i 
presenti, the agreement being contemporaneous with the cohabitation and 
forming an integral part of the marriage. Such an agreement! is quite 
different from a contract to marry iv futuro; the latter is not an act in the 
matter of marriage within s. (2) (a) of the Majority Act, and cohabitation 
accompanied by an agreement to marry iz futuro does not create a change of 
status. Consequently a Burman Buddhist who is under the age of eighteen is 
nct competent to enter into a valid or binding contract to marry in futuro, 
and the Burmese Buddhist law has no application in such a case, 

Mi Kin v. Myin Gyi, S.J. (1872-1892) 164 ; and other cases considered. 

Kan Gaung v. Mi Hla Chok, (1907) 2 U.B.R.5; Maung Gale v. Ma Hla Yin, 
11 L.B.R. 99; Maung Nyein v. Ma Myin, (1918) 3 U.B.R. 75; Tun Kyin v. 
Ma Mai Tin, 10 L.B.R. 28—overruled. 


The following reference for the decision of a 
Bench was made by 


Mya Bu, J.—In this case there is involved a question of 
considerable importance to the Burmese Buddhist community. 

The plaintiff, Ma E Kyi, a minor, sues Maung Tun Aung, 
also a minor, for compensation for breach of promise to marry. 
They are Burmese Buddhists, and the plaintiff's case is that 
they had fallen in love with each other and gave way to improper 
desires with the result that one day she found herself to be in the 
family way and reported the fact to her mother, and thai there- 
upon the mother spoke to the defendant when he gave her a 


' promise to marry the plaintiff, but subsequently he failed to keep 


it. According to. the case put forward, it is evident. that the act 
which resulted in the pregnancy was not facilitated by, but had 
preceded, the alleged promise. 

~The _main question that arises is whether, in view of the 
minority of the defendant at the time of the alleged. promise, it 
was valid and enforceable. If, as pointed out in Maung Hmaing 
v. Ma Pwa Me (1), a breach of promise of marriage ‘‘must be 
decided rather by the Contract Act than by the Buddhist Law” 
then, in my opinion, the promise must be held to be invalid by 
reason of the defendant’s minority and cannot, therefore, be the 
basis of a suit for compensation for its breach. That a promise of 





{1} (1872-1892) S.J. 533. 
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marriage made by a Burmese Buddhist would be tested by the 
rules of the Contract Act and that a promise made by a minor 
male under the age of 18 years without the consent of his parents 
was ordinarily voidable was held in the case of Maung Tun Kyin 
v. Ma Mai Tin (1) by Mr. Justice Ormonde who, however, added 
that if the minor had clandestine intercourse with the woman his 
parents were not at liberty to withhold their consent to the 
marriage and that he was then bound by the contract and could be 
sued for its breach. s 

At the same time, there are judicial pronouncements to the 
effect that a promise of marriage and the breach of such a promise 
are questions of marriage to be determined in the case of 
Buddhists according to the Buddhist Law [Kan Gaung v. Mi Hla 


Chok (2)] and that a promise of marriage by a minor could be 


enforced [Maung Nyein v. Ma Myin (3)]. A. good deal of weight 
is lent to these pronouncements by the decision of a Full Bench 
of the late Chief Court of Lower Burma in Maung Gale v. Ma Hla 
Yin (4), where an affirmative answer was given to the question : 
~'“TIn suits for compensation for breach of promise to marry as 
between Burman Buddhists residing in Burma is the matter 
involved merely one of contract or does it include any question 
regarding marriage? In other words, whether a promise of 
marriage and breach of such a promise are questions of marriage 
to be decided in the case of Buddhists according to the Buddhist 
Law?” It is to be borne in mind that the primary question 
which necessitated the reference to the Full Bench was whether, 
in suits for compensation for breach of promise cf marriage 
between: Burmese Buddhists, appeals lay under section 30 of the 
Lower Burma Courts Act, and the observation of the learned 
Chief Judge “ As to whether the promise is valid or not by reason 
of questions regarding the consent of the parents the Courts 
would have to resort to the Burmese Law to decide it’’ makes it 


doubtful that the reasoning would apply equally to a case in 


which the question is as to the validity of the promise or 
regarding the competency of a party to the contract regulated by 
section 11 of the Indian Contract Act which depends upon the 
question of majority as provided by section 3 of the Indian 
Majority Act. If, however, a promise of marriage falls within the 
meaning of the term “ marriage” in section 2 !a) of the Indian, 


(1) (1919-20) 10 L.B.R. 28, (3) (1917-20) 3 U.B.R. 75. 
~ (2) (1907-09) 2 U.B.R. (Contract), 5. (4) (1921-22) 11 L.B.R. 99. 
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Majority Act that doubt must vanish. With all respect it 
appears to me that there is much room for doubt that it falls 
within the purview of that section. 

If the decisions in Kan Gaung v. Mi Hla Chok (1), Maung 
Nyein v. Ma Myin (2) and Maung Gale v. Ma Hla Yin (3) are 
‘correct chen the case of a breach cf promise of marriage between 
Burmese Buddhists is governed entirely by the Burmese Buddhist 
‘Law and the validity of the promise given by a young man under 
18 years of age will not be open to question provided he is 
‘physically competent for marriage. It may, however, be pointed 
out that the rules of Burmese Buddhist Law are capable of being 
interpreted as showing that a boy under 16 years of age cannot in 
any circumstances effect a valid marriage without the consent of 
his parents and, therefore. is incapable of giving a valid promise of 
marriage. Therefore, whether the question of the validity of 
a promise of marriage by a minor is one governed by the ordinary 
law of contract read with the age of majority fixed by the Indian 
‘Majority Act, or whether it is governed by the Burmese Buddhist 
Law, the answer so far as a boy under 16 years of age is concerned 
must be the same, z.¢., that it is invalid. Inthe present case, the 
defendant gave his age as 15, but inasmuch as his definite age did 
not form part of the subject of enquiry, that statement cannot be 
considered to be a proper basis for a finding that he was at the 
time of the alleged promise a boy under 16; and if the question 
as to the validity of the promise is to be determined in accordance 
with the Burmese Buddhist Law, then a definite question will 
arise : Whether the minor defendant was below 16 or not at the 
time of the alleged promise. Buta decision as to his actual age 
at the time of the alleged prcmise will not be necessary unless 
the question is governed by the Burmese Buddhist Law. As 
pointed out above, whether this question is governed by the 
Burmese Buddhist Law or by the ordinary law of ccntract read 
with the age of majority recognized by the Indian Majority 
Act is a question regarding which there has been a conflict of 
judiciai opinion ; and with all respect I feel grave doubt that in the 
cases of Kan Gaung v. Mi Hla Chiok (1), Maung Nyein v. Ma Myin 
(2) and Maung Gale v. Ma Hla Yin (3) the distinction, which in my 
opinion is quite appreciable, between the question of the validity 


(1) (1907-09) 2 U.B.R. (Contract), 5. (2) (1917-20) 3 U.B.R. 75. 
(3) (1921-22) 11 L.B.R. 99. 
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of a promise and that of whether a promise is one of valid 
marriage was borne in mind. . 

For these reasons and the fact that the question is of consider- 
able importance and interest to the Burmese Buddhist community, 
especially to those under 18 years of age, in the regulation of 
their own conduct in an important social matter, 1 consider it 
highly desirable to refer, and do refer, the following question 
for the decision of a Bench, full or otherwise, as the learned 
Chief Justice may determine: 

“Whether the Burmese Buddhist Law forms the rule of 
decision of the question as to the validity of a promise of 
marriage made by a Burmese Buddhist young man below 
the age of majority fixed by the Indian Majority Act? ”’ 


Tun Aung for the applicant. The promise to 
marry made by the defendant-appellant is not enforce- 
able in law because at the time he made the promise 
he was under 18 years of age. He might have been 
“physically competent” to enter into a marriage as 
understood by the Burmese Buddhist Law, but a 
promise to marry stands apart from the marriage itself. 
The marriage itself is governed by the personal law, 
but the contract to marry, which is only a prelude to 
the marriage, is governed by the general law of the 
land, namely, s. 11 of the Contract Act and s. 3 of the 
Indian Majority Act. 

Maung Hmaing v. Ma Pwa Me (1); Ma Yon v. 
Maung Po Lu (2); Kan Gaung v. Mi Hla (3); Mi 
Kin v. Nga Myin Gyi (4); Tun Kyin v. Ma Mai Tin 
(5); Maung Gale v. Ma Hla Yin (6); Ma E Sein vy. 
Maung Hla Min (7); Maung Thein Maung v. Ma 
Saw (8); and s. 33 of the Digest. 

Maung Nyein v. Ma Myin (9) is the only case 
which definitely ruled that a suit like the present is 





(1) S.J. (1872-1892) 533. (5) 10 L.B.R. 28. 
(2) (1897-1901) 2 U.B.R. 499, (6) 11 L.B.R. 99, 
(3) (1907-09) 2 U.B.R. 5. (7) 1.L.R. 3 Ran. 455, 
{4) S.J. (1872-1892) 114. (8) LL.R. 6 Ran. 340. 


(9) 3 U.B.R. 75. 
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maintainable. The origin of this mistaken view of the 
law was Kan Gaung’ S case. 


E Maung for the respondent. A suit for damages 
for breach of a contract to marry is ordinarily governed 
by the Contract Act. Section 11 of the Act deals 
with capacity to contract, and uses the words “ accord: 
ing to the law to which he is subject’’, which neces- 
sitates a reference to the Indian Majority Act. S. 2 
of that Act exempts from its operation cases of 
marriage, dower, etc., and this is how the Burmese 
Buddhist Law becomes operative. 

The words “to act” in the matter of marriage 
were the subject of consideration in Bai Shirinbai v. 
Kharshedji (1), and a suit for the dissolution of 
marriage was held to be ‘‘acting” in the matter of 
marriage. See also Abi Dhunimsa v. Muhammad 
Fathi (2) ; Fatima Khatun vy. Fazlal Karim (3). On 
an analogy the parties who are making arrangements. 
for the marriage can be said to be acting in the matter 
of marriage. 

Under s. 2 of the Majority Act a minor would 


_ be competent to contract a valid marriage when he’ 


is of age under his personal law. If he is competent to 
contract a marriage he must be equally competent to. 
make an agreement to be married which precedes the 
actual marriage. 

The state of society during the days when the 
Dhammathats were written did not contemplate suits 
for breach of promise to marry. They only dealt 
with seduction and clandestine intercourse, and Kazr 
Gaung's case went wrong in failing to consider this. 

As regards the cases cited, the Full Bench in 
Maung Gale v. Ma Hla Yin was considering the 





(1) LL.R. 22 Bom. 430. (2) 1.L.R.41 Mad, 1026, 
(3) 47 Cal. L.J. 372. 
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meaning of what is now s. 11 of the Burma Courts Act, 
and the point in issue here was not directly before 
it. Tun Kyin v. Ma Mai Tin took the correct view 
when it said that this was a question of contract, but 
the question has to be decided in accordance with 
the personal law. 

A marriage between Burman Euddhists is created 
by cohabitation coupled with an intention to become 
husband and wife. Ma Hla Me v. Maung Hla 
Baw (1). The agreement to marry is merely evidence 
of an intention to become husband and wife. 


PAGE, C.J].—This case raises a question of interest 
to Burmans generally. 
The question propounded is: 


“Whether the Burmese Buddhist Law forms the rule of 
decision of the question as to the validity of a promise of 
marriage made bya Burmese Buddhist young man below the age 
of majority fixed by the Indian Majority Act ?”’ 


The facts are simple and not in dispute. A young 
Burmese boy, 15 years old, fell in love with a Burmese 
girl of about the same age. From November 1934 
till January 1935 he used to visit her at night with 
the knowledge and connivance of the girl’s mother. 
One day in January 1935 the girl told her mother 
that she thought that she was going to have a child, 
and the mother asked her daughter to let her 
know when the boy came again to the house. Three 
or four days later during the night the mother, finding 
that the boy was in the house, sent for Ko Pan Ye one 
of her relations who lived near by, and in his presence 
the boy promised to marry the girl in Tabaung, that is,. 
two months later. The boy’s parents, however, were 
better off than the parents of the girl, and they 





(1) LL.R. 8 Ran, 425. 
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persuaded him to refuse to. carry out his promise 
to marry her, upon which the girl brought the present 
suit in the Township Court of Pyinmana against 
the boy for damages for the breach of his promise 
to marry her. A decree was passed in the plaintiff’s 
favour for Rs. 100, and an appeal from that decree 
was dismissed by the District Court of Pyinmana. 
The defendant then filed a second appeal to the 
High Court, out of which the present reference 
arises. 

Now, under section 11 of the Contract Act (IV of 
1872) it is provided that 


i every person is competent to contract who is of the age of 


majority according to the law to which he is subject, and who ts 
of sound mind, and is not disqualifed from contracting by any 
law to which he is subject.” 


Under section 3 of the Indian Majority Act 1875 
{IX of 1875), it is enacted that, save as therein 
provided, 


“every other person domiciled in British India shall be deemed 
to have attained his majority when he shall have completed his 
age of aces years, and not before.” 


But by ‘section 2 of this Act it is provided inter 
alia that: 


‘2. Nothing herein contained shall affect— 
(a) the capacity of any person to aci in the following 
matters (namely)—-Marriage, Dower, Divorce, and 
Adoption ;” ” 


It follows, therefore, that unless entering into an 
agreement to marry is an act in the matter of marriage 
within section 2 (a) the defendant-appellant was -not 
competent to make a valid contract to marry the 
plaintiff-respondent, .and the present suit is ‘not main- 
tainable and must be dismissed. 
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The expression “capacity to act in the matter 
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‘of marriage ” is ambiguous and unhappy, but ic appears Mauve Tow 
‘to us to mean the capacity to. be a party to a 
‘valid marriage, and to relate to the acts of the parties MEK: 


AUNG 
v. 


by which their status is changed; and we are of Pace,CJ. 


opinion that the expression does not refer, and is not 
applicable to, a pre-nuptial agreement to contract a - 


marriage in the future [Mozharul Islam v. Abdul 


Gani Ala (1)]. 


Now, 


““a marriage between Burmese Buddhists is created by cohabi- 


tation coupled with intent to become husband and wife ” 


{per Baguley J. in Ma Hla Me v. Maung Hla 
Baw (2)}. 


In order that such a marriage should be created 
no doubt the cohabitation must be accompanied by an 


agreement to become husband and wife in presenti ; 
‘but such an agreement differs foto celo from a contract 
to marry i futuro, the latter agreement being ante- 
-cedent to and forming no part of the proposed marriage. 


Cohabitation accompanied by an agreement to marry 


in futuro does not create a change of status, although 


in cases where the parties to. the agreement are 
-competent to bind themselves by a contract to marry 


‘and the agreement is broken the cohabitation in ceriain 
-circumstances may affect the quantum of the damages 
‘that are awarded as compensation for the breach of the 


contract. It follows, therefore, in our opinion, that 
-entering into an agreement to marry iz future is not an 


-act in the matter of marriage within section 2 (a) 
-of the Indian Majority Act, and that the capacity 


of a ‘person to enter into such a contract is to be 


.determined, as it is in the case of all other contracts 





(1) A.LR. 1925 (Cal.) 322. (2) (1930) 1.L.R. 8 Ran. 425, 
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1936 not expressly excepted therefrom, by the general law 

MAUNG ‘TON of the land to which all persons are subject. 

Ras Now, the general law which determines the age 

MAE Ky. at which a person domiciled in British India is. 

PacE,CJ. competent to enter into a contract is the Indian 
Majority Act, and as we hold that a contract to’ 
marry it futuro is not within section 2 (a) of the Act,. 
it follows, in our opinion, that the appellant was not 
competent to enter into a valid or binding contract to. 
marry i futuro until he had completed the age of 
éighteen years. The result is that the suit out of 
which the present reférence arises necessarily must 
fail. 

The following among other authoritics were: 
canvassed at the hearing of the appeal, and as we 
are differing from the decision in some of the cases: 
that have been determined in this Province it may: 
be advisable to make some reference to them. 

Mi Kin v. Nga Myin Gyi (1); Nga Po Thaik v 
Mi Hnin Zan (2); Maung Hmaing v. Ma Pwa Me (3);. 
Maung Myat Tha v. Ma Thon (4); Ma You v. Maung | 
Po Lu (5); Kan Gaung v. Mi Hla Chok (6); Maung. 
Thein vy. Ma Thet Buin (7); Maung Nyein v. Ma 
Myin (8); Maung Po Thaw v. Maung Tha 
Hlaing (9); Tun eee v. Ma Mai Tin (10); Maung 
Gale vy. Ma Hla Yin (11); Ma E Sein v. Maing: 
Hla Min (12); Maing Thein Maung and two v. Mu 
Saw (13, ; Bai Shirinbai v. Kharshedji Nusarvanjéi 
Masalavala (14); Bat Gulab v. Thakorelal Pranjivan-- 
das (15); Makhan Lal v. Gayan Singh and others (16): 





(1) S.J. (1872-1892) 114. As: (1918) 3 U.B.R. 106, 

(2) S.J. (1872-1892) 235. 0) (1919) 10 LB.R. 28. 

(3) S.J. (1872-1892) 533. inf (1921) 11 L.B.R. 99. 

(4) (1892) 2 U.B.R. 200. (12) (1923) I.L.R. 3 Ran. 455. 

(5) (1901) 2 U.B.R. 499. (13) (1928) ILL.R. 6 Ran, 340, 

(6) (1907)2UBRS (14) (1896) LL.R. 22 Bom. 430. 
(7) (1915)38 L.B.R. 347, (15) (1912) LL.R. 36 Bom. 623, 


(8) (1918) 3-U.B.R, 75. (16) (1910) LU.R. 33 All, 255, 
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another (1); Fatima Khatun vy. Faslal Karim Maune Tun 


Mea (2); Mohori Bibee and another vy. Dhurmodas 
Ghose (3). 

In Kan Gaung v. Mi Hla Chok (4) Shaw J.C. held 
that, although under the Contract Act a female 
minor could not sue for damages for breach of an 
agreement to marry her, ‘‘apart altogether from 
contract” the plaintiff was entitled to recover com- 
pensation from the suitor for the repudiation of 
his promise to marry her. U E Maung, who appeared 
for the respondent in the present case, however, 
conceded—in our opinion properly—that apart from 
contract the plaintiff in the present case would have 
no..cause of action against the defendant, the inter- 
course that took place between them being voluntary, 
and by mutual consent. te 

In Maung Nyein v. Ma Myin (5) Heald J.C. held 
that the breach of a promise of marriage was a 
“matter of marriage’? within section 2 (a) of the 
Indian Majority Act, but for the reasons that have 
been given the opinion to that effect that was 
expressed by Heald J. can no longer be regarded 
as correct. 

We are also of opinion, with all due respect, that 
neither the decision of Ormonde J. in Tun Kyin v. 
Ma Mai Tin (6) nor the grounds upon which it is 
based can be supported in law. | 

In Maung Gale v. Ma Hla Yin(7) a Full Bench 
wf the Chief Court (Robinson C.J., Maung Kin and 
Heald JJ.) held that a suit for damages for breach 
of an agreement to marry entered into between 


(1) (1917) LL.R. 41 Mad. 1026, (4) (1907) 2 ULB.R. 5. 
(2) 47 C.LJ. 372. (5) (1918) 3 U.B.R. 75. 
(3) (1903) 30 IA. 114. (6) (1919) 19 L.B.R. 28. 


(7) (1921) 11 L.B.R. 99. 


AUNG 
Vv. 
Mas E Ky1. 


PAGE, C.J. 
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Burmese Buddhists was a suit in which it was: 
necessary to decide ‘‘a question regarding marriage ’” 
within section 13 of the Burma Laws Act (XIII of 


1898), and, therefore, that it fell to be decided accord-. 


ing to the principles of Burmese Buddhist Law. “The 
ground upon which the decision in that case was based. 
was stated by Robinson C.J. as follows : 


“Every marriage must be preceded by an offer and its. 


_ ‘Acceptance. This prior agreement to marry is an integral part 


of every marriage. Any question therefore arising in connection. 
with this promise must be held to be a question regarding. 
marriage.” 


The fallacy, if we may say so, that appears to 
underlie this view is that no distinction is drawn by 
the learned Judges who decided Maung Gale's case 
between the agreement that necessarily is entered 
into when the parties cohabit by mutual consent. 
with intent to become husband and wife i 
presenti, the agreement being contemporaneous with 
the cohabitation and no doubt forming an integral. 


part of the marriage, and a pre-nuptial agreement 


by two persons to marry in futuro, which may or 
may not in the event be found to have been the 
precursor of a marriage, but which neither affects. 
the status of the parties to the contract nor forms 
an integral or any part of the proposed marriage. 
With all due respect, in our.opinion, the decision 
in Maung Gale's case is not in accordance with. 
law, and must be regarded as overruled. 

I would answer the question propounded in the 
negative. 


Mya Bu, J.—I agree. 
MOSELY, J.—I agree. 


BA U, it agree. 
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BaGuLey, J.—I agree with the answer to the 
question proposed by my Lord the Chief Justice in 
his judgment. 

I would tike to add that although the expression 
. “capacity to act in matters of marriage” taken by 
itself, may sound unhappy, it seems to me that the 
word “act” was used in section 2 of the Indian 
Majority Act advisedly. This Act deals with other 
matters besides contract, and the word “act” in 
section 2 refers to marriage, dower, divorce and 
adoption. 

A marriage comes into existence, so far as 
Mohamedans are concerned, from a simple contract ; 
with people of other religions it may come, into 
existence from the performance of a sacrament, e.g.) 
atong Roman Catholics, and, I believe, Hindus. 
Among Burman Buddhists, as shown in the 


definition quoted, it is created by an act coupied - 


with intent. ; 
Again, a divorce may be effected by a contract, as 
when Burman Buddhists divorce by mutual consent. 
Among Mohamedans a divorce can be performed by 
a simple unilateral declaration on the part of the 
husband. ay | He 
_ Further, adoption may be initiated by an agree- 
ment with the parents of the child adopted, but it 
is quite possible for a Burman Buddhist to adopt 
a foundling, and in such a case he enters into no 
direct contract with the infant, nor does he enter 
into a contract with any person on behalf of the 
infant. He merely performs an act from which 
a change of status emerges. ; 
For these reasons it seems to me that the word 
“act” was advisedly used in section 2 of the Majority 
Act, and I do not see what other word could have 
been used, under the circumstances, to cover all 
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1936 these four matters, each of which, except possibly 

Maune Tuy dower, involves a change of status, and dower had 

wy’ ~~ to be included because among Mohamedans dower 

MaE Kw. is so intimately connected with marriage that a 

Bacutey, J. marriage contract without dower would appear 
unreal, | 





INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt., Chicf Justice, Mr. Justice Mya Bu, and 
Mr, Justice Ba U. ‘ 


1936 _ THE COMMISSIONER OF INCOME-TAX,| 
Mar. 9. . -BURMA 
v. 


_ DEY BROTHERS,* 


Income-tax—Income escaping assessinent—Onus of proof—Finding of fact by 
income-tax authoritics—Income-tax Act (XI of 1922), s. 34, applicability of— 
Sources of income assessed and unassessea—Examination of assessed 
income—Ascertainment of income escaping assessment—No revision of income 
duly assessed—Low -rate charged—Materials for finding that income has 
escaped assessmeitt. 


Under s, 34 of the Income-tax Act an onus does not lie upon the income-tax 
authorities to satisfy the Court upon the facts thet income, profits, and gains 
have escaped assessment. Otherwise in every case in which proceedings are 
taken under s, 34 the assessee would have an appeal upon the facts contrary to 
the intention of the legislature. 

Under s. 34 if the income-tax authorities have not misdirected themselves in 
Jaw, and there were any materials before the income-tax authorities upon which 
they could find that income, profits,.and gains had.in fact escaped assessment 
the Court will not interfere or disturb the finding of fact at which the income- 
tax authorities have arrived. ; 

Dicta in Commissioner of Income-tax, Bombay v. Gopal Manohar, 1.L.R. 59 
Bom. 626 dissented from. : 

S.34is applicable to cases in which either no assessment at all kas been 
made upon the person who received the income, profits or gains liable to 
assessment, or where an-assessment has been made ‘in the course of the year, 


* Civil Reference No. 3 of 1936. 
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‘but some portion of the income, profits or gains of such assessee for some reason 
or other has not been included in the order of assessment, such income is 
‘income which has escaped assessment in the year, and falls within the ambit of 
s. 34, It matters not.that the income, profits or gains that have escaped assess- 
ment may have been derived from the same source as income that has been 
-assessed, 

It may be necessury -in certain cases to examine income A, “which has 
already been duly assessed, in order to determine whether income B has 
-escaped assessment, but that does not mean that income A is liable to be 
-re-assessed under s. 34. Income, profits and gains that have already been duly 
-assessed and the assessment in respect of Which has become binding and 
conclusive cannot be subjected to a revised assessment under s. 34 except when 
‘the rate originally charged was too low. 

Inve The Commissioner of Income-tax ve ULu Nyo, LL.B, 12 Ran, 118— 
explained and approved. 

Inve Anglo-Persian Oil Co, Lid. UL.R, 60 Cal. 840; Ju re Burn & Co, 
ALL.R. 61 Cal. 132; Commissioner of Iucome-tax, Bombay v, Gopal Manohar, 
LL.B. 59 Bom. 626 ; Cominissioner of lucome-tax, Burma v. N,N, Burjorjee, 
‘LL.B. 9 Ran. 161; Commissioner of Income-tax, Burma vy, T.S.T.S, Firm, 
MLR. 9 Ran. 28 ; Commissioner of Income-tax, Madras v. Aiyar, 2 T.C, 173 ; 
Inve Lachhivam, LL.R. 58 Cal, 909; Madan Mohan Lal v. Commntissioner of 
Jncome-tax, Punjab, LU.R.16 Lah. 937; Rajendranath Mukherji v. Commiis- 
sioner of Income-tax, Bengal, 1.L.R. 61 Cal. 285; Inve Ramjidas, 1LL.R. 62 
Cal. 1011—referred to. 

Held, that the assessment under s. 34 was based not upon facts or materials 
‘before the income-tax authorities but upon surmises and unsound hypotheses 
-and could not be sustained, 


Lambert (Assistant Government Advocate) for the 
‘Commissioner of Income-tax. The words ‘income, 
prohis or gains” would equally well refer to a portion 
-of the income as to the whole. If some portion of 
the income, profits or gains, for some reason or 
-Other, has not been included in the order of assess- 
ment such portion is income which has escaped 
assessment within the meaning of s. 34 of the 
Income-tax  Act—Comuissioner of  Income-tax v. 
N. N. Burjorjee (1). A portion of the income of 
the assessee has escaped assessment here because of 
ca fictitious method ‘of accounting adopted by him. 
‘The assessee has valued his stock at “invoice prices’ 
without taking into account the cost of freight, 








(1) PD.AR. 9 Ran. 161. 
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insurance charges and customs duty. The value of 
the closing stock is thereby reduced and ‘the: proft 
is lessened. This fact came to the knowledge.. of. 
the Income-tax authorities after the assessment: order: 
had been passed, and they opened proceedings 
under s. 34 within time. SS. ae 

The decision in In re The Commissioner. of 
Income-tax v. U Lu Nyo (i) is distinguishable. 
Here the original assessment is not sought to be 
revised, but from the new materials now available: 
before the authorities it is sought to assess income 
which has escaped assessment. The . Income-tax’ 
Officer is not traversing the same grounds which 
were covered in the previous assessment—Madar 
Mohan Lal vy. Commissioner of Income-tax (2) ; 
Krishan Kishore v. Commissioner of Incomie-tax (3). 

Where an’ item of income was never in con- 
templation at the time of the original assessment it. 








‘can be assessed as an escaped item under s. 34.- 


The actual amount which has escaped assessment 
here has not yet been ascertained, but it is easily 
ascertainable from the materials available. 

In re Lachhiram Basantlal (4); Anglo-Persian 
Oil Co. v. Commissioner of Income-tax (5); Cominis- 
sioner of Income-tax v. Sundaresa Aiyar (6) ;- 
Commissioner of Income-tax v. Rajah of Parlakimedti: 


(7) ; Amir Singh v. Commissioner of Income-tax (8) ; 


The Commissioner of Income-tax v. Gopal Vaijinatlr 
Manohar (9). In the last mentioned case certain: 
observations made in U Lu Nyo’s case have been 
criticised, but that decision is right on the facts of 


{1} ILL.R. 12 Ran, 118, iS) ILL.R. 60 Cal, 840. 

(2) LL.R. 16 Lah. 937. (6) 2 1.T.C. 173. 

(3) IL.R. 14 Lah. 260. (7) ILL.R. 49 Mad, 22, 

(4) LL.R. 58 Cal. 909, 912. (8) 1935 A.L.R, (Lah, 361. 


(9, IL.R. 59 Bom, 626, 
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“the” case because the Income-tax Officer in that case, 
pe Without any fresh data, was merely substituting one 
# estimate fer another. 





oe D for the assessee. This case is covered by the 
: decision: in U- Lu Nyo's case. ‘There is no evidence 
oe bs show that any income has in fact escaped 
‘agsessment. The junior partner of the firm took 
over the business in 1932 as sole proprietor and had 
the management overhauled. Greater profits in later 
- years could be’ ascribed io this fact, and the 
‘assessment year related to a period during which 
the present proprietor was merely a junior partner 
in the assessee firm which is now dissolved. The 
present assessee could .merely produce the same 
books of.account which had originally been produced 
and no more. If the books were rejected then there 
was no evidence to. show that any income had 











. escaped assessment. If the books were. accepted. 


then what is sought-to be done is to revise an 
assessment based upon a proper return by an 
estimate based upon no -evidence except the mere 
fact that in later years a larger profit was made 
from a smalier. turnover for which a_ reasonable 
explanation is offered: 


Lambert in reply. Certain letters written by the 
assessee’s manager to his principal showed that the 
stock was undervalued. Coupled with this was the 
fact that a larger profit was obtained in later years. 
These facts have put the authorities on inquiry, and 
they are now in a position to ascertain the actual. 
amount which has escaped assessment. 


PaGE, C.J.—The question propounded is “ Whether 
the re-assessment in this case was in accordance 
with the provisions of section 34 of the Act?” - 
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Section 34 runs as follows : 
“34, If for any reason income, profits or gains chargeable 
, to income-tax has escaped assessment in 
Income escaping . 
ast 2ssment, any year or has been assessed at too 
low a rate, the Income-tax Officer may, 
at any time within one year of the end of that year, serve 
on the person liable to pay tax on such income, profits or 
gains, or, in the case of a company, on the principal officer 
thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub-section (2) 
of section 22 and may proceed to assess or re-assess such 
income, profits, or gains, and the provisions of this Act shall, 
so far as may be, apply accordingly as if the notice were 
a notice issued under that sub-section : | 
Provided that the tax shal be charged ‘at the rate at 
which it would have been charged had the income, prolits 
or gains not escaped assessment or full assessment, as the 
case may be.” 


The question is not happily framed and is too 
wide, the substance of it having regard to the matter 
in coniroversy. being 


“whether there were any materials upon which the Income-tax 


Officer or the Assistant Commissioner could find that the 
income, profits and gains which were the subject cof the 
assessment under section 34 had escaped assessment in ihe 
year 1931-32.” 


The material facts lie within a narrow compass. 
Up till January 1932 the business of a chemist and 
druggist in Mogul Street, Rangoon, was carried on 
in partnership by the Dey Brothers, a manager 
appointed by the elder brother Dr. Dey being in 
charge of the businéss. After January 1932 the 
younger brother, L. M. Dey, who is the assessce, 
became the sole proprictor and employed a different 
manager to carry on the business for him. The 
assessment order of the Income-tax Officer in 


ndanaesacentenopaesnsaseann. 
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respect of the year 1931-32 was passed on 16th June 
1931 in the following terms: 


“The books have been scrutinized, and- the return. 


checked and found in order. I accept the return of income, 
viz. Rs. 8,267. Tax thereon at 9 pies in the ruzee is 
Rs. 387-8-0. 

Issue demand-notice payable in cne month. 


(Sd.) S. E. Trutwein,— 16-6-31, 


Income-tax Officer.” 


Thereafter as the result of a search upon the 
premises certain documents came into the possession 
of the Income-tax Department, in consequence of 
which the manager was prosecuted and convicted on 
the 12th June 1933 of submitting jfer alia a false 
income-tax return; but the convictions were set 
aside on appeal by Dunkley J. on 12th July 1933. 

If the proceedings under section 34, which were 
commenced on 5th July 1932, could have been 
delayed until after the judgment of Dunkley J. had 
been passed it may be that they would not have 
been set in motion, for the learned Judge held that 
there was “no evidence that the appellant inten- 
tionally submitted a false return to the Income-tax 
Officer.” 

However, the proceedings under section 34, 
which before that time had been completed, resulted 
on the 12th August 1932 in an assessment being 
made on a total income of Rs. 68,267 instead of 
Rs. 8,267 under the original assessment. That 
assessment was set aside after a reference to the 
High Court under section 66 (3), and on the 22nd 
February 1935 the Commissioner of Income-tax 
directed the Income-tax Officer to open fresh - pro- 
ceedings, presumably under section 34. 
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1936 On the 10th May 1935 the Income-tax Officer 


— accepted the following figures for cash sales in the 
sioner or Years 1930-31, 1932-33 and 1933-34: 


INCOME-TAX, 





se | Percentage 
DEY — Sales. Gross Proft.| of Gross 
BROTHERS. : Profit. 
Paar, CJ. y sacl 
Rs. Rs. Rs. 
1933-34 | 2,29,256 | 47,780 20°8 
1932-33} 2,57,067 |. 63,599 247 
1930-31 | 3,07,335 43,457 14°1 


ve | 


In the assessment order the Income-tax Olhcer 
observed : 





‘““A comparison of these figures shows that, according to 
the accounts produced by the firm, the percentage of gross — 
profit in 1930-31 was 141 compared with 247 in 1932-33 
and 20°8 in 1933-34. The sales, however, in the year 1930- 
31, in which the gross profit was smallest, were larger than 
“those in the other two years. The result of the trading for 
the year 1930-31 as disclosed by the books produced can- -- 
not, therefore, be accepted offhand.” 


The Income-iax Officer rejected the explanation 
of the assessee that ‘‘the reason for the gross profit 
being only 141 per cent is said to be due to keen 
competition between the assessee firm and the Grand 
Pharmacy which is stated as having commenced 
business about this year (1930-31), and merely be- 
cause the figures in the latter years showed a larger 
profit on a smaller turnover the Income-cax Officer 
arbitrarily estimated that 30 per cent of the figure 
for sales in 1930-31 must have represented gross 
profit, and he assessed the income, profits, and gains 
of the assessee upon that footing. 


caccnmnnosnete tert NAO ONAN OOD COT Ce 


. °4932-33 | 88,421 |2,01,722 |2,67;796 | 60,910 
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On appeal the Assistant Commissioner reduced 
the assessment from Rs. 59,130 to Rs. 40,120, but 
otherwise affirmed the assessment, stating that 


“the main ground for the rejection of the accounts remains, 
namely, that the analysis of the trading account shows a rate 
-of gross profit which is substantially below the rates shown 
in subsequent accounts. And it is this Department’s case 
that this result is due to an  under-statement of the 
closing stcck for the year. The following table sets out the 


trading results for the relevant years, as shown in the firm’s 
-accounts : 


Assessment | Opening 





f ae Closing Gross Percent- 
Year. Stcck.  |Purchases.) Sales. Stock. | Profit. | age. 
. wi (2) (S)h (4) (5) (6) (71 - 
Rs. Rs. Rs. Rs. Rs. 


1931-32 |1,11,822 |2,40,477 |3,07,335 | 88,421 | 43,457 | 141 


38,563 | 144 
1933-34 | 60,910 |1,94,511 |2,57,068 | 61,951 | 63,593 | 24°7 


1934-55 | 61,951 |1,83,754 |2,29,256 | 64,228 | 47,779 | 20°8 


| 


| 
1930-31 |1,41,874 |2,82,755 |3,60,862 al 48,054 ; 133 


These figures show a marked increase in the gross profit 
for the years 1933-34 and 1934-35, and this is significant for 
the accounts for these years were submitted after the prase- 


-cution referred to in paragrapli 2 above was launched.” 


Before considering what, in my opinion, should 


‘be the answer given to the question referred I desire 
to observe, with all due respect, that I cannot agree 


with the following passages in the judgment of the 
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Bombay High Court in The Commissioner of Incoime- 
lav, Bombay Presidency and Aden, Referor  v.. 
Gopal Vaijinath Manohar, Assessee (1): 

“It seems to me that the burden. of showing that income: 


has escaped assessment or that it has been assessed at too 
low a rate, lies on the Commissioner ”’, 


and 


“T think the burden of proving that the income has escaped. 
assessment within the meaning of section 34 of the Indian 
Income-tax Act was on the Income-tax authorities, and it 


has clearly not been discharged,” 


if Beaumont C.J. and Rangnekar J. intended to. 
lay down that under section 34 an onus lay upon 
the Income-tax authorities to satisfy the Court upon. 
the facts that income, profits, and gains had 
escaped assessment. The effect of so holding 
would be that in every case in which proceedings. 
are taken under section 34 the assessee would have 
an appeal upon the facts. That, in my opinion,. | 
was neither intended nor provided; and I apprehend. « 
that under section 34, if the Income-tax authorities. 
have not misdirected themselves in law, and there 
were any materials before the Income-tax authorities. | 
upon which they could find that income, profits,. 
and gains had in fact escaped assessment the Court 


will not interfere or disturb the finding of fact at 


which the Income-tax authorities have arrived. 
Further, I am of opinion that the animadversions 
passed by the Bombay High Court in The Com 
missioner of Income-tax, Bombay Presidency — anc 
Aden, Referor v. Gopal Vatjinath Manohar, Assesse, 
(1) upon certain observations of a Bench of thi: 
High Court in In re The Commissioner of Income 





(1) (1935) LL.R. 59 Bom. 626. 
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tax v. U Lu Nyo (1) were not justified. The 
learned Judges who decided The Commissioner of 
Income-tax, Bombay Presidency and Aden, Refcror 
v. Gopal Vaijinath Manohar, Assessee (2), while 
agreeing with the actnal decision in U Lu Nyo’s 
case, appear to have been under the impression 
that in U Lu Nyo’s case this Court had held that 
“income from a particular source cannot be 
re-assessed under‘section 34.” 
With all due respect the Court in Ju re The 
Commissioner of Income-tax v. U Lu Nyo (1) did 
not, and did not purport to, lay down the law in 
that sense. In U Lu Nyo’s case as in Commissioner 
of Income-tax, Bombay v. Gopal” Vaijinath Manohar 
(2) an Income-tax Officer in a subsequent year of 
assessment, arriving at a different estimate of the 
income that had accrued in the previous year from 
that at which the Income-tax Officer in the previous 
year had arrived, proceeded to re-assess under 
section 34 the difference between the amount of the 
‘two estimates as being income that had “ escaped 
assessment” in the previous year. That we held 
to be 


“an attempt by one Inccme-tax officer to go behind and 
revise the assessment made by the Income-tax officer in the 
previous year, merely because he disagreed with his predecessor’s 
estimate of the amount of the assessable income.” 


In that connection the Court laid down that 


“the Income-tax officer had no jurisdiction to revise the 
assessment for the previous year which was completed and 
had become final.” 


' We respectfully adhere to what was said in 
U Lu Nyo’s case, for in our opinion income in 





iL) (1933) LLL.R. 12 Ran, 118. (2) (1935) 1 L.R. 59 Bom. 626. 
17 
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respect of which a final and conclusive assessment 
has been made cannot be subjected to re-assessment, 
except when the assessment has been fixed at too 
low a rate, either under section 34 or any other: 
section of the Income-tax Act. The view which 
the Court expressed in U Lu Nyo’s case, and 
which finds favour with us, appears to receive 
confirmation from the following observations of Lord 
Macmillan in Rajendranath Mukherji v. Commissioner 
of Income-tax, Bengal (1): 


“The fact that section 34 requires a notice to be served 
calling for a return of income which has escaped assessment 
strongly suggests that income which has already been duly 
returned for assessment cannot be said to have _ escaped 
assessment within the statutory meaning.” j 


It may be necessary, of course, in certain cases 


to examine income A, which has already been duly 


assessed, in order to ascertain whether income B . 
has escaped assessment, but that does not mean 
that income A is liable tc be re-assessed under > 
section 34, and we are firmly of opinion that income 
profits and gains that have already been duly 
assessed and the assessment in respect of which. 
has become binding and conclusive cannot ‘be 
subjected to a revised assessment under section 34 
except where the rate originally charged was, too 
low. 

On the other hand, we are equally clearly of 
opinion,—and as we understand the judgment in that 
case there is nothing to the contrary in In re The 
Commissioner of Income-tax vy. U Lu Nyo (2)—that 
income profits and gains lable to assessment but 
which have not been assessed in the year of 





(13 (1933) ILL.R. 61 Cal, 285. (2) (1933) 1.L.R. 12 Ran. 118, 
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assessment in which they are chargeable, whether 
_-or not they are derived from the same source as 
income that has been so assessed, are within section 
34 and are liable to be assessed within the period 
prescribed in that section as being income profits 
cand gains that have escaped assessment. [Commis- 
sioner of Income-tax, Burma v. T.S.T.S. Chettyar 
Firm (1); In re The Commissioner of Income-tax 
‘vy. U Lu Nyo (2); In re Lachhiram Basantilal (3) ; 
In re The Anglo-Persian Oil Company (India), 
Limited (4); In re Burn & Co. (5); Rajendranath 
Mukherji v. Commissioner of Income-tax, Bengal (6) ; 
In re Ramjidas Mahaliram (7); The Commissioner 
.of Incoine-tax, Madras v. R. Sundaresa Aiyar (8); 
Madan Mohan Lal v. Commissioner of Income-tax, 
Punjab (9); Commissioner of Income-tax, Bombay 
-v. Gopal Vaijinath Manohar (10).] 

In my opinion the true rule was enunciated in 
‘Commissinner of Income-tax, Burma v. N. N. Burjorjee 
(11) where the Court held 


“that section 34 is applicable to cases in which either no 


assessment at all has been made-upon the person who received 


‘the income profits or gains liable to assessment, cr where an 
assessment has been made in the course of the year, but some 
portion of the income profits or gains of such assessee for some 
‘reason or other has not been included in the order of assessment, 


-such income is income which has ‘ escaped tissessment ” in the’ 


-year, and falls within the ambit of section 34 of the Act.” 


Now, applying section 34, construed in this sense, 
to the facts of the present case I am of opinion 





(1) (1930) LL.R. 9 Ran. 28. (6) (1933) L.L.R. 61 Cal. 285, 
(2) (1933) IL.R. 12 Ran 118. (7) (1935) LL-R. 62 Cal. 1011, 
(3) (1930) LL.R. 58 Cal. 909. (8) 2 L-T.C, 173. 

(4) (1933) ILL.R. 60 Cal. 840. (9} (1935) LL.R. 16 Lah. 937. 
45) (1933} I.L.R. 61 Cal. 132. (10) (1935) LL R. 5° Bom. 626. 


(11) (1931) LL.R. 9 Rar. 162, 
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that there were no materials before the Income-tax. 


authorities upon which they could have found that 
any income profits and gains were liable to assessment. 
under section 34. 

Upon the footing that the table of figures compiled 
from the assessee’s books of account was accepted, 
and the additional assessment was based upon the 
ground that commended itself to the Income-tax: 


- Officer, namely, that because from the figures for 


later years it is clear that a larger gross profit was. 
therein made on a smaller turnover than in the 
accounting year, I am. not satisfied that it follows: 
that in the accounting year the gross profit must. 
have been greater than the profit returned by the 
assessee. It appears to me that this conclusiom 
cannot be drawn from the premises, and that the: 
argument involves a non sequilur. 

It is at least equally probable that the larger 
profit accruing in the later years was due to the 


- absence of trade competition or to better management , 


—for it must be remembered that in the subsequent. 
years the assessee was the sole proprietor of the 
business and that it was under new management—as: 


that there was no increase in the profits of the later 


years, and, in my opinion, in such circumstances. 
there were no materials from which the Income-tax 
Officer could have found that in the accounting year 


there were profits from the business which had. 


“ escaped assessment.” | 

On the other hand, if the figures returned by the 
assessee were rejected im toto there were ex necessitate 
rei no materials upon which the inference drawn by 


the Income-tax authorities could have been deduced: , 


and even if, and assuming that, the Income-tax 
authorities were justified in the circumstances in 
coming to the conclusion that the value of the 
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“* closing stock ” was based not on its true value to 
the assessee but on the “ invoice’’ price, without 
‘taking into account, for example, the cost of freight 
or import duty, it does not follow that the calculation 
-of the gross profit.as-returned was incorrect uuless 
the value of the ‘ opening stock ” had been otherwise 
andjor truly assessed. But not only was there no 
evidence before the Income-tax authorities that the 
“ opening stock’ and ihe “ closing stock” were not 
‘valued on the same basis, but from the table itself it 
appears that in each year the “ opening stock ” stood 
at exactly the same figure as the “closing stock ” 
of the previous year, a fact which would militate 
against the view that the ‘‘ opening stock ” and the 
“ closing stock” in the return of the assessee for 
the year of assessment had not been valued in the 
‘same way. , 

In my opinion the assessment that has been made 
under section 34 has been based not upon facts, 
- but upon surmises and hypotheses for which there 
is no sound foundation, and, in my opinion, the 
assessment under section 34 cannot be sustained. 

I would answer the question propounded in the 
negative. The assessee is entitled to costs ten gold 
‘mohurs including the Rs. {00 deposited. 


Mya Bu, J.—I agree. 


Ba U, J.—I agree. 
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FULL BENCH (CIVIL). 


Before Sir. Arthur Page, Kt., Chief Justice, Mr. Justice Baguley, Mr. Justice: 
Mosely, Mr. Justice Ba U, and Mr. Justice Dunkley. 


1936 - MAUNG TUN PE 


Mar. 11. ie 
B. K. HALDAR anDb OTHERS.* 


"Intended Advducement” — Conveyance in the name of one person, considera- 
tion paid by another—Presumption of law—English rule of equity— 
Purchase by a father in the name of his child—Practice of purchasing. 
inthe name of a child in India and Burma—Doctrine of advancement 
opposed to Burimese ideas—Benami transactions—Resulting trust, 

Where property is conveyed to A in his own name by an appropriate © 
legal transfer, and no further information is available in connection with the 
transaction, the title to the property will be treated as having passed to dA. 
On the other hand whcre property is conveyed to 4, but the purchase price is 


paid by B, alike in India and in England the prémd facie inference is: 
that there is a resulting trust_in favour_of B and that he and _ not A is the real. 


“owner of the property. The presumption, however, is rebuttable. 
EE , —V—— ee 

In England se seldom would a father purchase property in the name of his. 
child with any other motive or intention thaw that of benefiting the child that, 


a rule of equity has been evolved that where a father_has puychased property 


in the name of his child_a prinid facie presumption arises that in so doing the, 


{ather_inte intended that_the conveyance should be for the benefit of the child. 

This is known as the doctrine of “ intended advancement.” 

a The social conditions prevailing in Burma would not justify the Court irr 

H | holding that this doctrine forms part of the law that runs in Burma, The 
~~ practice ot purchasing property in the name of a person other than the real 

i purchaser is not_common in Burma _asit is in India, although transactions of 

; this ature are sometinies carried out in Burm, _ Phere may be mney a motives’ 


eee 











oF cols 3 ee Po a eneteen een St 
sentiments or the practice of Derreins: armans, and would affect _ ‘their_ia r_ law of 


inheritance. Rarely would a Burmese parent take a conveyance 2 of property 


, in the name of his child with a view to making a gift of itto itto the child. 


Gopcekrist Gosain v. Gungapersaud.Gosain, 6 Moo. I.A. 53— follow: ed. 
To speak of a_benanit gift isa contradiction in terms ; either there is a_gift 


in Which case the donee obtains a good title, or there is no valid gift in | which: 

case the property does not pee from the donor to the donee, The. te term 

i equivalent to“ not genuine.” A benami_ transaction is a. 

enuine transaction legally enforceable and gives rise to a resulting trust. Seite 

Observations in Ma Gyi v. Ma Mc, LL.R, 4 Ran. 522; Manng Kyaw Pew: 

Maung Kyi, LL.R. 6 Ran. 203; Me Sa vy. Ma Sein Nu, LUR. 7 Ran. 735i 
dissentec from, 















* Letters Patent Appeals Nos, 2 and 3 of 1935 arising cut of Special Civil 
Second Appeals Nos, 28 and 29 of 1934 of this Court, 
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Chowdhury for the appellant. The presumption 
of intended advancement in favour of a son or daughter 
by the father who purchases property in their names 
is not opposed to the spirit of Burmese customary 
law. S. 77 of U Gaung’s Digest lends support to 
the view that a father can provide for his children 
in his life-time. The doctrine is based upon equitable 
considerations, and there is no reason why it should 
not be applied in Burma. The law relating to benasmi 
transactions has not been extended to Burina, but this 
is no reason why the doctrine of advancement should 
not be extended to this country. The fact that the 
latter doctrine has not been applied in India is 
immaterial because each country has its own customs. 

Meeyappa Chetty v. Maung Ba Bu (1); Nga Tin 
Gyvi v. Nga Twe Aung (2); Kerwick v. Kerwick (3) ; 
Lecun v. Lecun (4) ; Maung Po Kin v. Murung Po Shein 
(5); Ma Gyi v. Ma Me (6); Maung Kyaw Pe v. Maung 

._ Kyi (7) ; Ma Sav. Ma Sein Nu (8). 


Hay (with him P. K. Basu) for the respondents. 
The cases of Maung Kyaw Pe v. Maung Kyi and 
Ma Gyi v. Ma Me had nothing to do _ with the 
presumption of advancement ; they, were cases of gifi. 

The general rule of law is that where a'Pperson 
purchases property in the name of another there is a 
resulting trust in favonr of the purchaser. ®%This*"is 
what is known as a benami transaction in India. 
Where a father or husband purchased property in .the 
name of a child or wife English law wentgfurther and 
raised a presumption of advancement in favour of the 
child or wife, a presumption which could be rebutted. 


(i) 3 B.L.T. 62. (5) LL.R.4 Ran. 518. 
(2) G B.L.T. 35. (6) LL.R. 4 Ran. 522, 
(3) 47 L.A, 275. (7) ILL.R. 6 Ran. 751. 


(4) I.L.R.2 Ran, 253. : (8) LL.R. 7 Ran. 751. 
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1936 In Gopeekrist v. Gungapersaud (1) the Privy Council 
Maune Ton animadverted on this doctrine as not being based 
oe upon natural justice, and refused to extend it to Hindus. 

B. K. 


Hainan, 3e@ also Moulvie Sayyud v. Mussumat Fatima (2); 


Guran Ditta v. Ram Ditta (3). 

/ To apply the doctrine of advancement to Burmese 
' Buddhist society would be to upset their laws of 
‘inheritance and the distribution of property. In 
‘Burma the husband and wife own property as tenants 
in common, and have equal rights in certain properties. 
If the Court were to apply this doctrine to them the 
couple will have to be regarded as one person in the eye 
of the law because there is no presumption of 
advancement in the case of a mother purchasing 
property in the name of her son. Further, where 
there is an “ advancement” to the wife of property 
purchased by the husband she wiil hold part of the 
property in her own right and the other part under 
this presumption. On the wife’s death, if the husband 
survives, the property of the wife will come back to 
him though in a diminished proportion. This illus- 
trates the difficulty of applying the doctrine in Burma. 
Further, children according to Burmese customary law 
normally share alike. This presumption, if applied, 
would have the effect of preferring one «child to 
another, 

rhe areseraptini is based upon ‘custom. The 

question therefore resolves itself into this, namely, 
whether the practice of providing for children in this 
manner is so common amongst*Burman Buddhists that 
the presumption should be drawn in this country also. 
The evidence is all the other way. Even benami 
transactions are not sc common here as they are in 
India. ‘ 





(1) 6 MLA, 53, 76. (2) 13 M.LA. 232, 
(3) 55 LA. 235. 
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PacE, C.J.—The two cases out of which the 
‘present appeals arise were heard in the Subdivisional 
‘Court of Pyinmana. In the first case the plaintiff 
claimed a declaration that he was the owner of the 
property in suit, and that certain transfers by way of 
mortgage and conveyance to the Ist defendam which 
were made by his father did not affect his interest in 
‘the property. The plaintiff is the eldest son of U Po 
Ka and Ma Mya We. In the second case a daughter 
-of U Po Kaand Ma Mya We and a younger son claimed 
‘similar relief in respect of other property that had also 
‘been mortgaged and afterwards scld to the Ist defendant. 

In each case the suit was dismissed, and the appeal 
from the decree passed in favour of the defendant 
‘was dismissed by the District Court of Pyinmana and 
by my brother Mackney J. on second appeal to this 
‘Court. The cases now come before this Bench 
‘because a certificate granting leave to appeal in each 
-case was granted by Mackney J. 

Now, the plaintiffs respectively claimed that in 
1919 and in 1920 U Po Ka and Ma Mya We had 
purchased the property in suit with their own money, 
but had taken the conveyance in the first case in 
their own names and also in the name of their eldest 
‘son Tun Pe, and in the second case also in the name 
-of their daughter and younger son who are the piainiitts 
in that case. In these circumstances the plaintiffs 
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pray in aid what is known as the doctrine of intended | 


advancement, and the question that arises is whether 
that doctrine operates‘in Burma in connection with 
‘transactions in which property is purchased bya father, 
or a father and mother, and in the conveyance the name 
or names of their children are inserted as transferees. 

The law upon the subject, in my opinion, may be 
enunciated as follows. Where property is conveyed to 


A in his own name by an appropriate legal transfer, | 
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_and no further information is available in connection 


‘with the transaction, the title to the property will be 
| treated as having passed to A who is stated in the 
conveyance to be the transferee. On the other hand if 


it is ascertained that, although the ‘property was. 
conveyed to 4 in his own name, the purchase price was. 


_ paid by B different considerations arise; and, in my 
- opinion, alike in India and in England the natural 


and reasonable primd facie inference to be. drawn 
is that the real owner of the property is B and not 4 ;. 
for it is to be presumed in such circumstances, although 
of course the presumption is rebuttable, that B 
when he paid the purchase price intended to buy the 
property for himself. In legal parlance the effect of 
such a transaction is that a resulting trust is created in. 
favour of B, 

Now, in England it so seldom happens that a. 
father purchases property in the name of his child with 
any other motive or intention than that of benefiting: 
the child that a rule of equity was evolved whereby 
ina case in which a father has purchased property in 
the name of his child a primd facie presumption arises. 
that in so doing the father intended that the conveyance: 
should be for the benefit of the child. That is what 


‘ is known as the doctrine of ‘intended advancement.’” 


The question that falls for determination in the 
present appeals is whether in similar circumstances. 
in Burma where the parties concerned are Burmans: _ 
the doctrine of advancement is to be applied as. 
forming part of the law of the land. In this connec- 
tion the following observations of Knight Bruce L.].. 
as long ago as 1854 in Gopeekrist Gosain v. Gunga- 
persaud Gosain (1) appear to me to be apposite : 

“In the present instance there is no question but that alk ~ 
the money was provided by Rogoram Gosain ; that is indisput-. 
eae (1) (1854) 6 Moo. IA. 53, at p. 74. 
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able. I do not allude now to whether the money was the 
joint property of Rogcram Gosain and his brother. It is clear 
it was not the money of the individual in whose name the 
purchase was effected. If then the person in whose name the 
purchase was effected +had- been a stranger in blood, or only a 
distant relative, no questicn could have arisen ; he would have been 
prima facie a trustee, and if he desired to contend that the primd 


facie character of the transaction was not its real character, the. 


burthen would have rested on him; but the individual in whose 
name the present purchase was effected was the son, and at 
that time the only son, of the person who made the purchase, 
and whose money it was, and it has been contended that that 
circumstance changes the presumption, and that what would 


be the presumption in the case of a stranger does not exist 


between father and son; that the presumption is advancement, 
and that, therefore, the burthen of proof is shifted. Now, on 
this, as far as their Lordships can learn, there is no authority 
in Indian law, no distirct case, or dictum, establishing or 
recognising such a principle, or such a rule. It is clear that 
in the case of a stranger the presumpticn is in favcur of its 
being a benamee transaction, that is a trust; but it is clear 
also that in this country, where the person in whose name the 
purchase is made is one for whom the party making the 
purchase was under an obligation to provide, the case is 
different ; and it is said that that ought to be deemed the law cf 
India also, not because it is the law of England, but because it is 
founded on reason and tke fitness of things, if I may use the 
expression, or natural justice, that cn such grounds it ought to 
be considered the law of India. Now, their Lordships are not 
satisfied that this view of the rule is accurate, and that it is 
not one merely groprii juris. Probable as it may be that a 
man may wish to provide for his son to a certain extent, and 
though it may be his duty to do se, yet there are other 
considerations belonging to tie subject; among others, 
a man may object to making his child independent of him in 
his lifetime, placing him in such a position as to enable him 
to leave his father’s house and to die, leaving infant heirs,. 
thus putting the property out of the control of the father. 
Various reasons may be urged against the abstract propriety of 
the English rule. It is merely one of positive law, and not 
required by any rule of natural justice to be incorporated in: 
any system of laws, recognising a purchase by one man _ in the: 
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name of another, to be for the benefit of the real purchaser. 


‘Maune Tun Their Lordships, therefore, are not prepared to act. against the 
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BLK, 
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general rule, even in the absence of peculiar circumstances ; 
but in India there is what would make it particularly objec- 
tionable, namely, the impropriety or immorality of making an 
unequal division of property among children. This might be 
more striking where there were more sons than one ; hut if 
the objecticn exists, it does not become less where there is 
only one son, for the father may have others, and in such a 
case the same objectionable consequences would follow as 
where several sons were in being.” 


These cases, therefore, depend upon whether we 
are prepared to hold, having regard to the practice 
and customs of Burmans, that the doctrine of 
intended advancement is to be treated in justice, 
equity and good conscience as being part of the 
Jaw in Burma. I have the advantage on this appeal 
‘fof sitting with colleagues who have had long expe- 
rience of the ways and customs of Burmans, and I 
‘am indebted to them for information which perforce is 
/not open to me. We are all firmiy of opinion that 
the social conditions prevailing in Burma would 
not justify the Court in holding that the doctrine of 
“intended advancement forms part of the law of the 
jand. In our opinion the practice of purchasing 
property in the name of a person other than the 
.real purchaser is not common in Burma as it is in 
‘India. But of course transactions of this nature are 
‘sometimes carried through in Burma. There are 
many motives, however, which may operate on the 
mind of the real purchaser in having recourse to 
this device. It is sometimes stated, with all respect 
without any justification as I understand the matter, 
that persons in India and in Burma _ purchase 
property in. the name of some other person for no 
reason. If I may speak from my limited experience 
of India and Burma that is not so. There is always 


_vapeniosepseaerasrerat SQA UENO DAB EVIOBALSAN DOSNT ETIRANNN HER NCENVPOMMIRA 
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some underlying motive which induces the purchaser 
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to resort to this practice. It often happens that /Mavxe Tow. 
an Indian, whether he is a Hindu ora Mohamedan, 


may desire to purchase property in the name of a 


third person, whether it be a stranger or his own — 


wife or child, merely because he does not want it 


to be mooted abroad how much property he ° 


possesses. For that reason he is prepared, although 
a wealthy man, to see his property standing in the 
name of some person other than himself. Or he may 
act in this way for some sinister motive. He may 


_wish to defeat or delay his creditors, or to hoodwink 
the Income-tax authorities. Again, he may be advised |. 


by some spiritual mentor that it would be expedient — 


property. Or he may wish to make a gift, which 


is to operate either at once or at his death by way | 


of testamentary disposition. These are some, but 


by no means all, of the motives which may operate - 
upon the mind of the real purchaser of the property. 
We respectfully agree with the difficulties that : 
would attend the inclusion of the doctrine of — 
‘intended advancement in the law of India to which 


Knight Bruce L.J. referred in Gopeekrist Gosain v. 
Gungapersaud Gosain (1), and we think that there 
are special reasons in Burma why such a principle 


should not be held to be part of the law of the 


land. The doctrine, in our opinion, is not in con- 


sonance with either the sentiments or the practice 
- of Burmans.“ A Burmese Buddhist is entitled, with 


or without the collaboration of his wife as the case 
may be, to dispose of his property during his life- 
time as seems best to him by way of gift or other- 
wise. And we think that, according to the practice 





(1) (1854) 6 Moo. LA. 53. 


oS adopt this method of taking a transfer of — 
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and sentiments of Burmans, a father - does not 
normally curing his life-time take a conveyance. in 
the name of one of his children for the purpose 
of giving that child a beneficial interest in the 
property which is the subject matter of the ‘con- 
veyance. No doubt a father may sometimes wish 
to make a gift in this way to one of. his children, 
but speaking generally a Burmese father is not 
disposed, we think, to discriminate between his 
children whether they are boys or girls by handing 
over property during his life-time to one of them, 
and thus to alter the rights which in the event of 
his re-marriage or death would accrue to his 
children. Of course he may wish to do so in certain 
circumstances, but in order that the appellants 
should succeed in these appeals it is necessary for 
them to satisfy us that in cases where a father 
purchases property in the name of his child the 
proportion of such cases in which it is the intention 
of the father thereby to benefit the child is so 
great that the Court ought to presume in all such 
cases an intention to advance the child. The learned 
advocate for the respondents pointed out that in’ 
Burma, having regard to the law that governs the 
relations between a husband and his wife, special 
difficulties would arise if the doctrine of intended 
advancement was applied in its full rigour as it is 
in England. We are satisfied and hold that accord- 


_ ing to the customs and practice of the Burmans it 


would not be justifiable or legitimate for the Court 
to lay down that the doctrine of intended advance- 


~ ment forms part of the law that runs in Burma. 


Certain authorities to the contrary have been 


brought to cur notice. In particular Ma Gyi v. Ma 
~ Me and five others (1), Maung Kyaw Pe and others 


(1) (1926) J.L.R. 4 Ran. 522, 
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-v. Maung Kyi (1) and Ma Sa v. Ma Sein Nu and: 
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another (2). If we may, with great respect, com- Mauna TUN 


ment upon the view expressed by the learned 


Judges who took part in these decisions it appears | 


to us that in those cases the term bDetiami wis not 


always used in tts strict sense ; for instance, it | 
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seems to me that to speak of a benami gift is a° 
contradiction in terms ; for either there was a gift | 


in which case the donee obtained the title to the 
‘property, or there was not a genuine or valid gift, 
cand if that was the case the property never passed 
‘from the donor to the donee. We respectfully 
think that care should be taken not to regard the 
‘term ‘““benami’’ as being equivalent to “ not 
genuine.’ A benami transaction is a_ perfectly 
genuine transaction which is legally enforceable, and 
we think that if the real meaning of benami, which 
for the purpose in hand has the same effect as a 
. resulting trust, had steadily been borne in mind the 
-view expressed by the learned Judges’ in those cases 
that the doctrine of intended advancement applies 
to transactions between Burmans might not have 
‘been taken. In our opinion, in so far as the 
‘observations of the learned Judges in those cases 
conflict with the view that we are now expressing 
‘upon this subject, they must be taken as not 
‘correctly stating the law, and cannot be relied on 
-as authorities in future. 

Now, applying the Jaw that we have enunciated to 
‘the present case, in our opinion the appeals cannot 
‘be sustained. The learned advocate for the appel- 
lants contended that the cases ought to be re-tried 
‘because the learned trial Judge and the learned 
Judges who heard the appeals had misdirected 


(1) (1927) LLL.R. 6 Ran, 203. (2) (1929) LL.R, 7 Ran. 751 


252 


Maunc Tun 


1936 


Pe 
Vv. 
B.K 


HALDAR, 


7m 


ee he 


INDIAN LAW REPORTS. [VoL XIV 


themselves as to where the burden of proof lay.. 
The learned Subdivisional Judge of Pyinmana at the 
trial took the view, with which we respectfully 
agree, that the doctrine of intended advancement. 
was not applicable in the circumstances of the case,. 
and he held that the burden was upon the 
plaintifis in each case to prove that the conveyances,. 
which prima facie must be presumed to have been 
made for the benefit of the real purchaser, was in fact 
intended to operate solely for his or their benefit. . 
For the reasons that we have given we think that such 

a direction was correct, and that in each case it was. 
a question of fact whether the property was bought: 
by the real purchaser for the benefit of the osten- 

sible transferee or not. The learned trial Judge 

further held that, even assuming that the ‘doctrine: 


of intended advancement applied, upon the facts it. -~ 


was rebutted. This finding of the learned trial 
Judge was affirmed both by the District Court of 
Pyinmana and by my brother Mackney on second 
appeal to this Court. In so far as the appeals turn _ 
upon the question of law, whether at the trial the 
burden had not wrongly been placed upon the 
plaintiff when it ought to have been put upon the. 
1st defendant, in our opinion the contention of the 
learned advocate on behalf of the appellants cannot. 
be accepted. In so far as the appeals depend upon. 
issues of fact those issues have been determined 
by. three Courts in a manner adverse to the appel- 
lants. It is common ground that there was evidence 
to justify the findings of the trial Court and the 
District Court upon these issues of fact, and in: 
our opinion neither in second appeal nor upon 
the further appeal to this Bench was it open to 
this Court to permit these issues of fact to be: 
reagitated. 
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These appeals, therefore, fail both upon law and 
upon the facts, and must be dismissed with costs. 
There will be one set of costs which must be 
paid by the appellants in each case. 


BaGuLey, J.—I agree. 
MosELy, J.—I agree. 
Ba U, J.—I agree. 


DuNKLEY, J.—I have had the advantage of reading 
the judgment of my Lord ihe Chief Justice, and I 
am in agreement with his decision and the grounds 
on which it is based. With all due respect, in Maung 
Kyaw Pe and others v. Maung Kyi (1) and Ma Sa 
v. Ma, Sein Nu. and another (2) the unfortunate use 


of the word “ benami'’ to describe the creation of 
a resulting trust appears to have obscured the fact. 


that it merely lays down what is the ordinary law. 
A berami transaction is on the face of it a valid 
and proper transaction, but in the course of long 
usage a stigma of fraud has become attached to 
the use of the word. The consequence in the above 
cases was that the learned Judges assumed that 
both the principle of devami and the doctrine of 
advancement stood on the same footing,. namely, 
as exceptions to an ordinary principle of law. Whena 
conveyance is taken in the name of one person 
and the consideration therefor is provided by another 
it is the general rule of law that there is a resulting 
trust in favour of the latter who is the beneficial 
owner of the property, and the question now for 
consideration is whether there is sufficient reason, 
in regard to such transactions among Burmese 





(1) (1927) LL.R. 6 Ran. 203, (2) (1929) ILL.R. 7 Ran. 751, 
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‘Buddhists, to superimpose upon this rule of law, as 


an exception thereto, the English doctrine of intended 
advancement. There are many reasons which actuate 
Burmans in taking conveyances of property in the 
names of their children, or in including the names 
of their children with their own as purchasers, and 
the intended benefit of the children is only one 
of these, and in my experience is by no means the 
preponderant reason. Consequently there is no 
ground for engrafting this exception on to the ordinary 
law in Burma. 
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IN RE ANNAMALAY CHETTIAR 
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R. K. BANNERJEE (RECEIVER).* 


Insolvency—E ffect of order of annulment —Provincial Insolvency Act (V of 1920), 
s. 37 (1), Object of—Opportunity for creditors to attach debtor's property— 
Property vesting in an appointee—Property belongs to debtor—Possession by 
appointee on behalf of debtor—Creditors’ remedy—-Appointce, 10 power to 
distribute assets among creditors, 

Except where there is an express provision in that behalf the effect of an 
order annulling an order of adjudication is that there is no longer an insolvent 
before the Court, and the Court, subject to s. 37 of the Provincial Insolvency 
Act, is no longer entitled to pass orders in respect of the debtor’s estate in its 
insolvency jurisdiction. Apart from the Insolvency Act the Court has no juris- 
diction, nor has a recciver or any other person the right to dispose of the* 
debtor’s property except in accordance with the ordinary civil law, 

‘The object of the legislature in enacting s. 37 was to put a brake upon the 
ex-insulvent’s activities by giving the Court a discretion, if it thought At to do 
so, not to hand back to the debtor his property unconditionally or at cence, but 


‘either to do so after imposing a condition upon him in a proper case which 


would give the creditors an opportunity to make good their claims in the ordi- 





* Civit Reference No. 5 of 1936 arising out of Civil Misc. Appeal No. 92 of 
1935 of this Court.’ 
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nary course of law against the debtor, or to vest the debtor’s estate in some 

“person appointed by it, presumably for a reasonable period, so that if the 
-creditors thereafter acted with reasonable diligence they would be able by 
attachment or otherwise to liquidate any decrees that they might obtain against 
the debtor out of the assets in the bands of the appointee. : 


It follows that the property which is vested in the appointee under s, 37 is 
‘the property of the debtor and not the estate of an insolvent, and the :ossession 
of the appointee is possession for and on behalf of the debtor not of the credi- 
‘tors. They can have resort to it only by way of execution of decrees that they 
may have against the debtor, or otherwise in due course oflaw. The appointee 
is under a duty to take steps to preserve the assets vested in him, but he has no 
‘right under the Insolvency Act to distribute them to the general body of 
creditors or to anybody else. 
Jaing Bir Singh v. The Official Receiver, 1.L.R. 11 Ran. 287 ; Panna Lal 
‘v. Official Receiver, 1.1..R. 53 All. 313; R.A. Mudaliar v. Official Receiver of * 
North Arcot, (1926) M.W.N. 950—followed. ; 
Bagi Ram v. Seth Chanan Mal, 10 Lah. LJ. 189 ; Chouthmal v. Jokhiram, 
-LL.R, 12 Pat. 163; In re Keshablal, 1.L.R. 60 Cal. 259; Moturi Veerayya 
v. Rao Bahadur Sreenivasa Rao, 1.L.R. 58 Mad. 908 ; Rao Bahadur Patri v. 
-Secretary of State for India, LL.R. 58, Mad, 1014—dissented from. 


With the concurrence of Ba U J. the following 
-order of reference for the decision of a Full Bench 
‘was made” by 


“MosELy, J.—This is an appeal against an order of the District 
‘Court, Mandalay, giving directions to the present appointee after 
-annulment of the insclvency under section 37 (1) of the Provincial - 

Insolvency Act to’sell the property cf the insolvent in his hands, 
and t6 distribute the proceeds proportionately among the 
-creditors. The insolvent is the C.T.A.R.A.° Chettyar Firm, and 
this insolvency has been the subject of reported decisions of 
‘this Court on three previous occasions. 

The. firm was adjudicated insolvent in June, 1927, and the 
adjudication was annulled in February, 1930, under section 43 (7) 
of the Act for failure of the insolvent to apply for his discharge. 
On that date the insolvent’s property was vested in the Official 
‘Receiver. No other directions were given to the appointee. 
Since that date the appointee has been realizing the assets of the 
insolvent, and has distributed them to creditors by declaring divi- 
dends from time to time,—the last in February 1932. The provi- 
sions of the Act which allow of this course were pointed out in 
Pandit Bindraban Dinanath v. Official Receiver to C.T.A.R.A. Firm 
(1), a decision which dealt with this same insolvency. It was 


(1) (1929) LL.R. § Ran. 187. 


255 


1936 





In re 
ANNAMALAY 
CHETTIAR 

v.- 

R. K. 
BANNERJEE _ 
(RECEIVER). 


256 


1936 
In re 

ANNAMALAY 

CHETTIAR 


a; 
RK, 
BANNERIJEE 
(RECEIVER). 


INDIAN LAW REPORTS. [Vo.t. XIV 


said there merely, as is said in the Act, that the Ccurt may vest. 
the property in the Official Receiver or other person, and that 
was interpreted to mean that the appointee might realize and. 
distribute the assets. This question was incidently considered in 
the Full Bench*#case of Jaing Bir Singh and others v. The Official 
Receiver (1), a case which also arose out of this same insolvency 
application. In the order of reference in that case Mr. Justice 
Brown and myself doubted the correctness of a ruling of the 
Allahabad High Court in the case of Panna Lal vy. The Official 
Receiver (2), where it was said that the appointee had no power 
to realize and distribute the assets, but must merely keep them in 
his hands to allow of the creditors to file suits against him. The 
question before the Court in Jaing Bir Singh's case (1), was 
whether after the order of annulment the Court had jurisdiction 
to determine an application by the Receiver to have a transfer of. 
property set aside under section 53 or section 54 of the Act, and 
in the judgment of the Court, which was the judgment of the 
Chief Justice, it was incidently doubted whether the conditions 
that could be placed on the appointee under section 37 could be- 
the same terms and conditions as those on which the Receiver in 
insolvency could have carried out the liquidation, if it had been 
still subsisting, or could be the terms of some scheme which the: 
Court might think just and proper. It was, however, acmitted 
that the Court. could impcse conditions. Since Jaing Bir 
Singh’s case (1), the matter has been considered afresh 
by a Full Bench of the Madras High Court, which had: 
hitherto censistently held that the appointee hac power to realize: 
and distribute the assets after annulment, and in that Full Bench 
decision,—Moturi Veerayya v. Rao Bahadur P.V. Sreenivasa Rao 
and. twelve others (3), it has again been held that the Insolvency 
Court retains full pcwer to give directions under section 37 to the. 
appointee as to the realization and disposal of the debtor’s assets. 

The question in the present appeal is whether the appointee 
had'the power to realize and distribute the debtor’s assets at the- 
date of the vesting order, which was cne passed without condi-- 
tions, or whether he now has such power after he has been 
directed five years laier by the Court to exercise it. 

It is argued in this appeal that the appointee is merely 
to hold the property to allow of suits to be filed against him,. 





(1) (1933) LL.R. 11 Ran. 287, (2) (1930) I.L.R. 53 All. 313. 
(3) (1935) LL.R. 58 Mad. 9068. 
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and that were the creditors to file suits against the appointee 
these suits will now all be time-barred, as five years have 
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elapsed since the annulment. It is said that the appointee was ANNAMALAY 


appointed in the same way as a Receiver in a suit for the benefit 

of the parties to the’ case, and that the property in law belongs to 

ithe debtor in theabsence of anything in the Act to the contrary. 
Section 37 (Z) of thie Actisas follows : 

“Where an adjudication is annulled, all sales and dispositions 
of property and payments duly made, and all acts 
therefore done, by the Court or receiver shall be 
valid ; but, subject as aforesaid, the property of the 
debtor who was adjudged insolvent shall vest in such 
petson as the Court may appoint, or, in default of 
any such appointment, shall revert to the debtor to the 
extent of his right or interest therein on such condi- 
tions (if any) as the Court may, by order. in writing, 

declare.” 

‘I do not see how any question of limitation is involved at all. 
It is clear I think that the appointee is not merelyina fiduciary 
position, but is a person in whom property has become vested in 


crust for a specific purpose, or an express trustee within the scope 


of section 10 of the Limitation Act. It has often been pointed 
out, and lastly in The Official Receiver, Mandalay v. Succaram 
(1), which deals with the same insolvency, and other cases 
‘quoted in ALR.WC.L. Somasumtaram Chetiiar v. P.RS.A.R. 
Periakaruppan Chettiar and others (2), that section 43 of the Act 
-is a penal clause intended to penalise the debtor for his default 
-ininot applying for adjudication, and that the object of inserting 
this section, which isa new one, and. of making the provisions of 
section 37 applicable on such a default was to have the property 
vested in-a person for the protection of the creditors. Whether 
this person is merely to hold the property in trust for the creditors 
‘until they file suits against him, or whether it is his duty to 
distribute it to the creditors without their being obliged to file 


:such suits, itis clear that the proper:y is held in trust by the 


appointee, in the same way as a guarantor under a scheme of 
composition is a trustee for the creditors [Miller v. Abinash 
Chander Dutt (3)] and that no question of limitation can arise. 
Nor do I see that it makes any difference whether directions 





(1) (1935) LL, 14 Ran. 63. (2) 58 M.L.J. 658, 
(3) 4 C.AWLN. 785, 787. 
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were given to the appointee at the time of his appointment to 
distribute the property, or whether such directions were given five- 
years later, for if the appointee had the power to distribute the: 
property at the time of his appointment, he could dosoat any 


" time later, and if the Court had directions to give him that power 


at the time of his appointment, it could give them at any later 
time. The same thing has beet held in Chouthnial Bhagirath v. 
Jokhiram Surajmal (1). 

It must be observed, too, that section 37 (1) contains no 
provision whatever for the reversion of the property to the debtor: 
once an appointee has been appointed. It is only where no such 
person has been appoitited that the property shall revert to the 
debtor. The case of Bailey v. Johnson (2), which has been 
quoted in this connection, where it was said that the effect is to: 
reniit the bankrupt at the moment of the annulment to his. 
original powérs and rights in respect cf his property, is one 
where no appointee was appointed. That wasa case uncer 
section 81 of the Debtors Act of 1869, which corresponds to- 
section 29 of the Bankruptcy Act of 1914, and that, again, js in. 
the same words as section 37 of our Act. In another case,. 
quoted also to the same effect, Flower v. The Mayor, Aldermen and: ; 
Burgesses of the Borough of Lyme Regis (3), also no appointee had. 
been appointed. , 

itis to be noted that section 37 (1) does not prescribe that: 
any conditions should be laid upon the appointee at all. It is 
otily upon the debtor that tley can be laid. 

It appears to me that there is no substance in the contention 
that the property can in any way revert to the appellant-debtor, 
(unless, of course, the assets excced the debts to the creditors, 
which is not here, of course, contended or possible). The: 
insolvent-appellant is not interested in the question whether the 
cteditots ate to file suits against the appointee, or whether they 
are to obtain their money by proportionate distribution without. 
the necessity of filing such suits. 

It is, however, desirable, in view of the conflict of authority: 
and because the matter is one of importance, to have the question 
settled authoritatively whether the Receiver has power to realize: 
and distribute the assets without any directions to that effect by 
the Court, or whether the Court has power atthe time of his. 


(1) (1932) LL... 12 Pat. 163, 169. (2) (1872) L.R.7 Ex. 263. 
(3) (1921) LR. 1 K. B.D. 483 
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appointment, or subsequently, to give such directions, and I 
propose to refer this matter to a Full Bench for decision. 
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There are four kinds of annulment contemplated by the ANNAMALaY 


Insolvency Act: an adjudication can be annulled because the 
debtor ought not to have been adjudged insolvent, or’ where it is 
proved that his debts have been paid in full, section 35 ; where 
the Court has approved a scheme of composition under section 38 
and annuls the insolvency under section 39; in the case of 
concurrent applications for insolvency, section 37; and, lastly, 
where the debtor fails to apply for his discharge,—the present 
case under section 43. Sections 35, 36, 37, 38 and 39 are sections 
of the old Insolvency Act, and section 43 is a new section 
introduced by the Act of 1920. Section 37 provided satisfactorily 
for the three other kinds of annulment, and trouble only arose 
when this section had to apply, without modification, to the new 
kind of annulment for failure to apply for discharge,—a kind of 
annulment which does not exist in the English Acts on which 
the Indian Actis modelled. {t is for this reason, of course, that 
English authorities can be of little help here. 

“It is provided by section 37 (1) that the properties should vest 
in the appointee. ‘‘ Vest is not defined in the Indian Act. The 
meaning of the word “ vest’ is given variously in Wharton's Law 
Lexicon as meaning merely “come into pessession of", or 
* acquire a title to”, or, “ acquire an interest in.’ “ But the 
ordinary accepted meaning of the term ‘ vesting’ when applied to 
the subject matter of property gives the property init, and not 
merely the control over it", Coverdale v. Charlton (1), quoted in 
Kathiawar Trading Company v. Virchand Depchand (2), or, as 
was said in Ma Thein May vy. U Po Kin (3), the word “ vest” 
implies that the property becomes in law the property of the 
trustee. It must be held that the appointee has power to deal 
with the property. : 

It is true that where the Indian Act provides, [section 28 (2)], 
that the property of the insolvent shall vest in the Court or ina 
Receiver, it is also added that “it shall become divisible among 
the creditors.” But though such a provision is omitted in section 
37 (1), there are, I think, strong arguments,—of equity, necessity 
and common sense as well as of law, that the appointée shall deal 
with the property in the only practicable and prudential way, 








(1) 42 Q.B.D. 120. (2) (1893) LL.R. 18 Bom, 119, 131. 
{3) :1925) 3 Ran. I.L.R. 206, 209. 2 


CHETTIAR. 
Vv. 
R.. K, 
BANNERJEE 
(RECEIVER). 


260 


1936 
In re 
ANNAMALAY 
CHEYITIAR 


Vv, 
R. K. 
BANRERJEE 
(RECEIVER). 


INDIAN LAW REPORTS. [VoL. XIV 


which is by dividing it amongst the creditors. The Courts in 
India have; with the exception of Allahabad, hitherto unanimously 
held that the appointee has the power of realization. 

The decisions of the Madras High Court have gone largely on 
English decisions under section 21 of the Bankruptcy Act of 1914, 
or a similar provision in the Debtors Act of 1878. Section 21 (2) 


‘of the English Act applies to annulments after composition, and 


it provides that “fon annulment the property of the Bankrupt 
may be vested in him or in such other’ person as the Court may 
appoint on such terms and conditions ” (applicable to both 
debtor and appointee) “as the Court may declare.” The 
reason for this distinction between section 21 and section 29 of 
the English Act is not very clear tome. No doubt it was thought 
necessary to allow for conditions to be imposed on the appointee 
because a scheme for composition often vests the property ina 
trustee who is made the appointee, or there isa guarantor for 
payment whois made the appointee, and sometimes a mortgagee 
makes payment. It was said in Flower v. The Mayor of Lyne 
Regis (1) thatthe reason was ‘‘ to secure the conditions on which 
the annulment is based.’’ But even in cases under section 29 of 
the English Act, though payment is said to have been made in full,. 
it is often only mace by means of a bond providing for subsequent 
payment, and such payment is as much conditional as part 
payment under schemes of composition. However that may be, 
section 29 of the English Act, on which section 37 of the Indian 
Act is based, does not provide for conditions to be placed on the 
appointee. ' 

It-is, I believe, settled law in England that where a bank- 
ruptcy has been annulled under .section 21 (2) of the English 
Act, such an annulment on composition does not take the 
matter out of the Bankruptcy Court so as te prevent the 
general rules of Bankruptcy from applying, Wes! v. Baker (2), 
and Ex-parle Lennard; Re Chidley (3), where it was said that 
the proceedings shall be moulded on the terms of the compo- 
sition subject to the control of the Court. In these annulments 
on composition, it is said, the bankruptcy is superseded rather 
than destroyed, annulment being a flexible word which can be 
used in either sense,—J2 ve Orpen ; Beswick v: Orpen (4). I 
can find no reported English decision under’ section 29 of 
the English Act where it has similariy been held that the 


(1) (1872) LR. 7 Ex. 263. (3) (1875) 45 L.J. Ch.D. By. 49, 
(2) (1876) L.R. 1 Ex. Div. 44. (4) (1880-81) L-R. 16 Ch.D. 202, 
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‘bankruptcy is merely superseded by annulment, and that proceed- 
‘ings have not been taken entirely out of the jurisdiction of the 
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‘Court, in the same way as bas been held in the matter of ANNAMALAY 


annulments under section 21 of the English Act, but it would 
seem clear that the same decision would have to be arrived 
at in annulments under section 29 where a bond has been 
given for payment in full, and such payment has not been 
made. : 

The English decisions are reviewed in M.R.M.C.L. 
Somasundaram Chettiar v. P.RS.A.R. Periakaruppan Chettiar 
and vthers (1). These decisions have been used by the Madras 
High Court to show that the Court.continues to have jurisdic- 
tion after annulment to direct the appointee to deal with the 
-property himself by distribution amongst the creditors. 

The English decisions, [ think, go further than laying. down 
that the Court is entitled to retain seizin of the estate by 
requiring the due carrying out of the scheme of . composition, 
amatter dealt with in the Indian Act under sections 39 and 40. 
‘.:Panna Lal's case (2) gave no reasons for its decision. It 
~was held shortly and without discussion that the course open 
‘to the Court on annulment of an insolvency is either to return 
the properiy to the debtor on condition that he furnishes 
-security which will make it available to the creditors (for 
them) to take their remedy under the ordinary civil law, or 
‘pending such security or for some other reason the Court may 
direct the property of the insolvent in the hands of the 
Receiver to vest in a certain person. But it was said, the 
-words ‘‘ to vest in a ceriain person’ do not mean “ distribute 
‘tthe property among the creditors.” Such vesting is only for 
‘the purpose apparently of making the property available to 


creditors through the civil Court. It was also said that the 


distribution of assets is a proceeding in insolvency, and by 
annulling the insolvency the Court comes to the conclusion 
‘that it will not proceed with the insolvency. 

Now in the first place the alternatives before the Court are 
here inverted. The section directs the Court to vest the 
‘property in the hands of an appointee, and only in default of 
that it may vest it in the debtcr on conditions. Then, again, 
distribution of assets or paying of debts is not a proceeding 
conned to insolvency, but the proceeding of any honest 
debtor or trustee, and lastly the Court has come to the 


(1) 58 M.L.J.658. (2) (1930) 1LL.R. 53 All. 313. 


CHETTIAR 
vw 
R. K. 
BANNERJEE 
(RECEIVER). 


262. 


1936 

In ¥¢ 
ANNAMALAY 
CHETTIAR 


v. 
R. K, 
BANNERIEE 
(RECEIVER). 


INDIAN LAW REPORTS, [VoL. XIV 


conclusicn not that it will not but that it cannot proceed with 
thé insolvency. 6 zane i 

As I have said, other High. Courts have come to the 
opposite conclusion. ‘The leading cases which have, I think,. 
nearly all been quoted*in Jaing Bir Singh’s case: (1) are :. 
Jethaji Peraji v. Krishnayya'(2); In -re Keshablal Dhar (3); | 
Bagi Rain and one v. Seth Chanan Malson of Chota Mal (4) ;. 
Motharam v. Pahlajrai Gopal Das (5); M.R.M.C.L. Soma- 
sundaram Chetliar vy: P.R.S.A.R. Periakaruppan Cheltiar (6); 
Chouthnal Bhagirath v..Jokhiram Surajmal (7) ; and Moturi: 
Veerayya v. Rao Bahadur P.V. Sreenivasa Rao and 12 others (8).. 

The main arguments, as J. have said, are that the Insolvency 
Court does not:cease to have control, and that there is an 
antithesis between the vesting order and the reversion to the- 
debtor, which must imply the powers of the appointee to deal 
with the properly. It.was said in Chouthmal Bhagirath v.. 
Jokhiram Surajmal (7) at page 170, that the Insolvency Court 
must have. jurisdiction to complete incomplete acts, and it must 
have jurisdiction over the assets in order to pass the necessary” 
orders in favour of the creditors. It is pointed out that as the- 
property is not.to revert to the debtor, the intention must be- 
that the appointee should continue to administer the assets, 
and the only way in which that can be done is by distribution 
among persons entitled to them. 

There is no reason that I can see why it should be held: 
that the powers of an appointee are limited to holding the- 
property until the creditors file suits. There is nothing of 
course to this effect in the Act. If this were done, there 
would be gross injustice to the creditors who have been 
ccmpelled by the conduct of the debtor to postpone proceedings 
for payment of their claims, usually for a long time. There is 
no reason why by further fraudulent action of the debtor they 
should be ccmpelled to file suits at great expense and further 
delay. Such creditors as have already obtained decrees would 
be at a great advantage over other creditors in execution. In 
practice often creditors would be forced to file suits for the 
whole amount of their claims, and not for such -a proportion. 
as would be available in insolvency. 





(1) (1933) LLL.R. 11-Ran. 287, (5) 80 1.C. 141. 
(2) (1929) LL.R, 52 Mad. 648, 656. (6) 58 M.L J. 658. 
(3! (1932) LLL.R, 60 Cal. 259. (7) 4 C.W.N, 785, 787. 


(4) 10 Lah, L.J. 180. . (8) (1935) I.L.R. 58 Mad. 908, 
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The Full Bench decision in Moturi Veerayya v. Rao 
Bahadur P.V. Sreenivasa Rao (1) discusses the three points 
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of view that can be held on this question : (1) whether the ANNAMALAY 


appointee is a mere custodian ; (2) whether the insolvency 
proceedings continue for all purposes; and (3) whether the 
appointee continues to be subject to the directions of the 


_Insolvency Court which appointed him which should Le given 


in accordance with the policy and ‘provisions of the Insolvency 
Act. ; 
The third alternative was the one adopted by the Court. 

It was held that the Insolvency Court retained full power 
to give directions as to the realization and disposal of the 
debtor's assets, and that the power should be used in the 
interests of the whole body of creditors, which meant that 
the only proper order to pass was one that the appointee 
should continue to realize and distribute the property in 
accordance with the provisions of the Act. 

“I am in doubt myself whether it need be held that it is 
necessary for the Court to pass such directions, which appear 
to me to be merely eguivalent to conditions. It is right to 
hold, I think, that the appointee has the power. in accordance. 
with the general scheme of the Act, with the meaning of 
the term “ vest’? and with equity, ecmmon sense and neces. 
sity, to deal with the property in the only manner possibie 
and profitable, that is to say, to réalize and distribute the 
assets among the creditors. I would. hold further that the 


appointee has power to protect the property in his hands 


for the purpose whether by suit cr otherwise. It is not 
necessary here to consider whether the powers of the 
appointee extend to other matters within the competence of 
an Official Receiver. 
I would, therefore, make a reference to a Full Bench 
in the following terms : 
“Is the power of a person appointed under section 
37 (1) of the Indian Insolvency Act limited to holding the 
assets pending suits against the property by the creditors, 


or has he the power to realize: and distribute the assets — 


among the creditors with or wiihout directions io that effect 
by the Court ?” 


(1) (1935) LL.B. 58 Mad, 908. 
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Clark for the appellant. On the annulment of an 
order of adjudication the insolvency of the debtor 
comes to an end; the insolvent becomes a free man 
for all purposes. Proceedings in insolvency are the 
creation of statute and the Court cannot assume 
power to act in insolvency when it has no such 
power because of the annulment of the order of 
adjudication. There is no analogy between an 
appointee under s. 37 of the Provincial Insolvency 
Act and a receiver. 

The appointee under s. 37 may have certain 


limited powers, say, for the realization of the proper- 


ties vested in him; but he can have no power to 
‘distribute ’ such properties. The appointee is not - 
a trustee for the creditors; he holds the property 
on behalf of the Court to be paid out to the person 
entitled, 7z.e. the debtor, unless the creditors, in the 
meantime, have established their title to the property - 
in due course of jaw. 

The view taken by the Allahabad High Court in 
Panna Lal v. The Official Receiver (1) represents the 
correct legal position so far as s. 37 is concerned. 
The vesting of property in the appointee is only to 
make the property available to creditors to proceed 
through the civil Court; otherwise it reverts to the 
debtor. 

The order of reference in Moturi v. Rao Bahadur 
Sreenivasa Rao (2) sets out the law more correctly - 
than the judgment of the Full Bench. The referring 
Judge realized the difficulties that would beset a 
wider construction of s. 37. The Madras High Court 
felt this difficulty in a later decision. The Official 
Receiver, Guntur v. The Secretary of State for India 
in Council (3). 


(1) ILL.R. 53 AN. 313. (2) 1.L.R, 58 Mad. 998, 
(3) LL.R. 58 Mad. 1014, 


ronan 
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All the decisions prior to Jaing Bir Singh v. The 
Official Receiver (1) are reviewed in that case, and 
the following are some of tke subsequent decisions. 
In. re Keshablal Dhar (2) ; Chouthmal v. J okhiram (3) ; 
Bagi Ram v- Seth Chanan (4); Balla Mal v. fatima 
Bibi (5) ; The Official Receiver, Mandalay v. Succaram 
(6). 

If, even after annulment, the Legislature intended 
that the Court in insolvency should have any juris- 


diction in the matter it would have said so. See 


s. 109 of the Act, which provides in a special case 


‘for administration in insolvency. 


.No appearance for the Receiver. 
Pace, C.J.—The question propounded is : 


“Is the power of a person aprointed under section 37 (1) of 
the Provincial Insolvency Act limited to holding the assets pending 
suits against the property by the creditors, or has he the power to 
realize and distribute the assets among the creditors with or 
without directions to that effect by the Court ?”’ 


Section 37 (1) of the Provincial Insolvency Act 
runs as follows: 


“Where an adjudication is annulled, all sales and dispcsitions 


of property and payments duly made, and all acts theretofore — 


done, by the Court. er receiver, shall be valid ; But, subject as 
aforesaid, the property of the debtor who was adjudged insolvent 
shall vest in such ‘person as the Court may appoint, or, in default 
of any such appointment, shall revert to the debtor to the extent 


of his right or interest therein on such conditions (if any) as the 


Court may; by order iit writing, declare.” 


Now, the main fact that should steadily be borne 


in mind in considering the meaning and effect of 





(1) LL.R. 11 Ran, 287. (4) 10 Lah. L.J. 180. 
(2) ILL.R. 60 Cal. 259. (5) LL.R. 15 Lah. 698. 
(3) LL.R, 12 Pat, 163. (6) LL.R. 14 Ran. 63. 
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the -vesting of the debtor’s property in an appointee 
under section 37 is that after the adjudication has 
been annulled the insolvency is at an end, and there 
is no longer. an insolvent with respect to whose 


_affairs, subject to section 37, the Insolvency Court 


has jurisdiction to pass any order. As Beasley C.J. 
pointed out in Rao Bahadur Patri Venkata Srinivasa 
Rao, Official Receiver, Guntur v. The Secretary of 
State for India in Council (1): 


ie 
“Tt is plain from section 10:(2) of the Provincial Insolvency 
Act that after the annulment of an adjudication the insolvency 
does not continue. The insolvent is not an insolvent any longer 
and has to be re-adjudicated an insolvent by the Court if he again : 


desires to be an insolvent. 2 


In Moturé Vouransen v. Rao Bahadur P. v. Sreeni- 
vasa Rao and twelve others (2) King J. delivered the 
judgment of a Full Bench of the - ‘Madras High 
Court, and when referring to R. Arunagiri- Mudaliar 


v. Official Receiver of North Arcot (3) and Panna 
- Lal and another v. Official Receiver (4)," “his. pata . 


“observed that these rulings 


* seem to us to concentrate unduly upon the meaning of the word 
‘annul’, and not:to consider adequately those provisions in the ~ 
Insolvency Act, including that under section 37 itself, which 
indicate that annulment cannot be equivalent to a complete 


cessation of all insolvency proceedings.” 


King 1. in this connection referred to the position 


that arises under section 39 when a composition is 


approved. But the jurisdiction”of the Court over 
the insolvency proceedings in such a case is expressly 
retained under section 40, and, except where there is_ 
an express provision in that behalf, in my opinion 





{1) (1935) LLR. 58 Mad. 1014, 1020. (3) (1926) M.W.N. 950. 
(2) (1935) LL.B, 58 Mad, 908, 922. (4) (1930) L.L.R. 53 All. 313. 
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the effect of an order annulling an order of adjudi- 
cation is that there is no longer an insolvent before 
the Court, and the Court, subject to section 37, is 
no longer entitled to pass orders in respect of the 
debtor’s estate in its insclvency jurisdiction. . With 
great respect I am of opinion that it is not always 
sufficiently appreciated that proceedings in insol- 
vency are the creature of statute, and thai the 
jurisdiction of the Court in insolvency is granted 


to it because it is deemed that iff the case of an 


insolvent debtor .the most efficacious method of 
disposing of his assets is to follow the procedure 
laid down in the Insolvency Act. Apart from the 
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racer: 


Insolvency Act the Court has no jurisdiction, nor 


has a. receiver or any other person the right, to 


dispose of the ‘debtor's property except in accordance 
with the ordinary civil law. That is the first and 


‘main consideration for the Court to bear in mind 
when construing section -37 of the Act. 
_. Now, why was it that section 37 was e¢hacted ? 


It seems to me that it was enacted to achieve a plain. 
cand. simple object. By reason of the insolvency 


proceedings to which the debtor had been subjected 
there might be in the hands of the receiver in 
insolvency assets belonging ‘o the estate of the 


debtor. When the order of adjudication is annulled 
_the debtor becomes a free man, and when the insol- 


vency case comes to an end the title of the receiver 


‘to retain possession of the estate of the debtor in 


his hands as against the insolvent falls with it; the 
result being that when the order of annulment is 
made the debtor becomes forthwith entitled to obtain 


‘possession of his estate in the hands of the receiver. 


In such circumstances it might well happen that the 
ex-insolvent who had been deprived of his property 


‘during the course of the insolvency proceedings 
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1936 ~~ would be anxious to make up for lost time, and 


—— 


-Inre might be disposed to squander the assets which 
_ANNAMALAY : ‘ ° : 
Cuetrar Would come once more into his hands without 
rx.  Yegard to the interests of his creditors generally. It 
Edel appears to me that the sole object and intention of 
— the Legislature in.enacting section 37 was to put.a 
Pacr, C.J, $ ‘ spe esa : 
brake upon the ex-insolvent’s activities by giving the 
Court a discretion, if it thought fit to do so, not to- 
hand back to the debtor his property unconditionally 
or at once, but either to do so after imposing. 
a condition upon him in a proper case which would 
give the creditors an opportunity to make good 
their claims in the ordinary course of law against. 
the debtor, or to vest the debtor’s estate in some 
person appointed by it, presumably for a reasonable: 
period, so that if the creditors thereafter acted with 
‘reasonable diligence they would be able by attach-- 
ment or otherwise to liquidate any decrees that they 
might obtain against the debtor out of the assets in . 
the haids of the appointee.. 
_ That, in my opinion, was the object and the 
| sole object that the Legislature had in mind when 
" section 37 was enacted, and I venture to think that if it 
had not apparently been lost sight of in some of the: 
cases that have been decided upon this section the 
‘difficulty, and I respectfully think the confusion,. 
that has arisen in connection with the interpretation. 
of this section would not have occurred. 
, .It follows that the property which is vested in 
‘the appointee under section 37 is the ‘property of 
‘the debtor and not the estate of an insolvent, and, 
although no doubt the property is intrusted to the: 
appointee in order that the creditors may have an.- 
opportunity to have resort to it for the purpose of 
liquidating any decrees that they may obtain against: 
the debtor, the assets in the appointee’s hands form. 
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part of the debtor’s estate, and the possession of the 
appointee is possession for and on behalf of the 
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debtor not of the creditors. Except by attachment cuermar 


or other legal process in the course of execution the 
creditors have no right whatever to obtain possession 
of the assets in the hands of the appointee which 
are the property of -the debtor who is not an 


insolvent. 
In Jaing Bir Singh and others v. The Official 
Receiver (1) it was pointed out that 


“the Court after passing an order annulling the insolvency would 
not be entitled to order that the property should,be vested in an 
appointee who should continue the liquidation of the debtor’s 
assets on the same terms and conditions as those on which the 
receiver in insolvency would have been entitled to carry out the 
liquidation if the insolvency had still been subsisting. Nor, I think, 
would it be competent fcr the Court after an order of annulment 


had been p:ssed to direct that the liquidation of the debtor’s. 


assets should be carried out on the terms of some scheme which 


the Court might think just and proper. The effect of so holding 


' would be that it would be permissible for the Court to direct that 
the liquidation of a debior’s estate should be carried out'in some 
manner other than that prescribed. under the Insolvency Act, and 
the discretion of the Court would be substituted for the provisions 
of the Insolvency Act. That could never have been intended.” 


We desire to adhere to what this Court laid down 
in Jaing Bir Singh and others v. The Official Receiver 
{1). In my opinion the Legislature never intended 
or enacted that after the order of adjudication had 
been annulled some person appointed by the Court 
should deal with the property by way of realization 
or distribution of it among the creditors generally as 
‘though. the insolvency had not come to an end. If 
I may respectfully say so that is the fallacy that 
underlies the decisions of the Madras High Court 





(1) (1933) LL.R, 11 Ran. 287, 300. 
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which were criticized in Jaing Bir Singh and others. 
v. The Official Receiver (1) and the later decisions of 
the same Court in’ Moturi Veerayya v. Rao Bahadur 
P.V. Sreenivasa Rao and twelve others (2) and Rao 
Bahadur Patri Venkata Srinivasa Rao vy. The 
Secretary of State for India in Council (3). 

In. Moturi Veerayya v. Rao Bahadur P.V. Sreeni- 
vasa Rao and twelve others (2) Sundaram Chetti J: 
in his referring order pointed out how impossible 
the position would be if the Court could appoint- 
a person after annulment of the adjudication who 
would be in, the same position as the receiver in 
insolvency. #in order that he should be in a position 
to realize and distribute the assets of the debtor in 
accordance with the rules and procedure laid down 
in the Insolvency Act he would have to act in the 
same way and to possess the same powers as the 
receiver in insolvency. It is obvious that otherwise 
he could not perform his duties; for example he 
would have to call for claims, cause to be prepared ~ 
a schedule of creditors and of assets, take steps to 
set aside transfers which under the Insolvency Act 
would not be valid against the receiver in insolvency, 
and yet he would not possess any jurisdiction or 
authority in that behalf because ewx-concessis after 
annulment there is no insolvent and no insolvency. 
Could there be an appeal.against any order that he 
might pass? I apprehend none. Suppose in_ his 
discretion that the appointee distributed the assets: 
among certain of the creditors without reference to 
the claim of some creditor who had preferred a 
claim to participate in the distribution of the assets, 
would the appointee have any defence to a suit by 
such creditor who, having obtained a decree against 


(1) (1933) LL.R. 11 Ran. 287. (2 (1935) LER. 58 Mad. 908. 
(3) (1935) LL.R. 58 Mad. 1014. . 
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the. debtor, sought to. attach in execution. of his. 
decree the assets of the debtor in'the hands of ‘the: 
appointee ? Apparently none, because the’ person: 
in whom the estate of the debtor is ‘vested under ' 
section 37 is not a person acting as a receiver i 
insolvency, for there is no insolvency subsisting. He 


is merely, as the learned advocate who: appeared. for. 


the ‘appellant dubbed him, a benevolent volunteer 


approved by the Court. Some of the difficulties that 


would arise if the appointee were to act as ‘though | 
he were a receiver in insolvency have already come! 


‘under consideration in Madras, but we are only at 


the beginning of the troubles that must. necessarily. 
follow such a construction as that which the Madras 
High Court has put upon section 37. In Rao Bahadur 
Patri Venkata Srinivasa Rao v. The Secretary of State 
for India in Council (1) the question that arose was, 
whether a claim of the Crown to court fees which 
had accrued after the adjudication had , been annulled 
took precedence over the debts of other creditors i in 
the distribution of assets by an appointee under 
section 37. A perusal of the facts in that case shows 
the morass into which, with ail respect, the High 
Court of Madras is. being drawn. I respectfully 
commend for consideration the order of reference. 
passed by Sundaram Chetti J. in Moturi Veerayya 
v. Rao Bahadur P.V. Sréenivasa Rao and: twelve 
others (2). After referring to the powers which an 
appointee would ex necessitate rei have to exercise if 
he were fairly to realize and distribute the property 


vested in him under section 37 Sundaram Chetti die 


observed : 


“ All the aforesaid powers are incidental to and would even’ 
be necessary for the realization of the assets and distribution 


(1) (1935) I L.R. 58 Mad, 1014. (2) (1935) LL.R. 58 Mad. 908. 
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of the same among the creditors. . If the scope of the vesting 
order under section 37 is deemed to confer on the Official 
Receiver the power of distributing the assets according to the 
insolvency law, he has to exercise all the special powers under the 


. several sections set forth above for a proper realization and 


distribution of the assets. Ifanadministration in insolvency should 
continue by reason of such a vesting order it would be 
illogical, when he invokes any of the special powers. afore- 
mentioned, to say, ‘you can go thus far and no farther.’ 
The -result should be that, despite the order of annulment 
of adjudication, | the assets of the debtor are subject to the 
jurisdiction of the Insolvency Court in the same manner as 
if the proceedings in insolvency subsist.” 


With those observations I respectfully agree, and 
the view which I am disposed to take receives 
further confirmation from a decision of a Bench of 
the Madras High Court in R. Arunagiri Mudaliar 
v. Official Receiver of North Arcot (1) and a decision 
of the Allahabad High Court in Panna Lal and 
another v. Official Receiver (2). In the latter case— 
Mukerji and Bennet JJ. observed, pertinently it 
seems to me, with reference to section 37: 


“We consider that this section does not allow an insolvency 
court on annulling an insolvency to proceed to distribute the 
assets of the insolvent among any of the creditors. The 
distribution of assets is a proceeding in insolvency, and by 
annulling the insolvency the Court comes to the conclusion 
that it will not proceed with the insolvency. Having come 
to that conclusion the course open to the court is either to 
return the property to. the debtor on condition that he 
furnishes security which will make.it available to the creditors to 
take their remedy under the ordinary civil law, or pending 
such security or for some cther reason the court may direct 
the property of the insolvent in the hands of the receiver to 
vest in a certain perscn. But the words, ‘to vest in such 
person’ do not mean distributing the property among ihe 


(1) (1926) M.W.N, 950. (2) (1930) ILL.R. 53 All, 313. 
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créditors. Such vesting is only for the purpose apparently of 
making the property available to credilors to proceed through 
the civil court.” ; 


Section 109 of the Presidency Towns Insolvency 
Act also appears to me to support the construction 
that we put upon section 37. Where property is 
“vested ’’ ina person it does not necessarily or properly 


connote that that person is entitled to dispose of it 


or to distribute it among other people ; and, in my 
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opinion, if the Legislature had intended that, after — 


the annulment of the adjudication, in another form and 
through the agency of another officer the insolvency 
should be worked out to the end as ‘though the 


order of annulment had never been made it would 


have said so instead of merely enacting that the 
Court should have jurisdiction to vest the. estate. of 
the debtor in an appointee. In section 109, which 
relates to the estate of a person who dies insolvent, 


it is provided that “the property of the debtor shall .. 
vest in the Official Assignee of the Court, and he. _ 
shall forthwith proceed to realize and distribute the... 
same in accordance with the provisions of this Act.” . 


In my opinion the true. meaning and effect of section 
37 is not open to doubt, and for the reasons that I 
have given I am of opinion with all due. deference, 
that the construction put upon section 37 by the 
Madras High Courtin Moturi Veerayya v. Rao Baha- 
dur P.V. Sreenivasa Rao and twelve others (1) and 
Rao Bahadur Patri Venkata Srinivasa Rao v. The 
Secretary of State for. India in Council (2}; by the 
Patna High Court in Chouthnial Bhagirath v. Jokhiram 
Surajmal (3), by the Lahore High Court in Bagi Raim 
and one v. Seth Chanan Mal and one (4) and by the 





(1) (1935) LL.R. 58 Mad. 908. (3) (1932) 1.L.R.12 Pat, 163. 
(2) (1935) ILL.R,.58 Mad, 1014. (4) 10 Lah. LJ. 180. 
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Calcutta High Court in In re Keshablal Dhar (1) 
cannot. be sustained, and that if it were adopted 
the section would prove unworkable. I am of opinion 
that in these cases the law was not correctly laid down, 
and with respect, though without hesitation, I dissent 
from them. No doubt while the estate of the debtor 
is vested in the appointee, the appointee is under a 
duty to take steps to preserve it, but I am firmly of 
opinion that he has no right under: the Insolvency 
Act to distribute the assets vested in him to the 
general body of-creditors or to anybody else. 

For; thesezreasons, and subject to the observations 
that I have made, I would answer the first part of 
the question in the affirmative and the second in the 
negative. 


Mya Bu, J.—If one lays undue stress upon the 
distinction between the various kinds of grounds on 
which an adjudication may be annulled, one is apt 
to overlook the fact that annulment of adjudication 


on whatever ground it be has the same effect in law . - 


with reference to section 37 of the Provincial Insol- 
vency Act, that is that the receiver ceases to be 
receiver in insolvency. If the ruling of the Full Bench 
of the Madras High Court in Moutri Veerayya v. Rao 
Bahadur P.V. Sreenivasa Rao and twelve others (2) 
holds good the position of the appointee or the powers 
that he may be invested with are bound to be quite 
indeterminate. If necessary powers for the complete 
realization and distribution of the assets among the 
creditors be given, then the appointee will be exactly 
in the shoes of the receiver in insolvency which 
section 37 does not appear to have contemplated. I 
ain therefore content io follow the words of the 
learned referring Judge in Moturi Veerayya v. Rao 


(i) (1932; 1.L.R.260 Cal. 259. (2) (1935) ILL.R. 58 Mad. 908. 
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Bahadur P.V. Sreenivasa Rao and twelve others (1) 1936 
which have been quoted by my Lord the Chief — mre 
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I take it that the Court after passing an order annulling Mera Be: 1. 


the insolvency would not be entitled to order that the pro- 
‘perty should be vested in an appointee who should continue 
the liquidation of the debtor’s assets on the same terms and 
-conditions as those on which the receiver in insolvency would 
tave been entitled to carry out the liquidation if the insol- 
vency had still been subsisting. Nor, I think, would-it be 
-competent for the Court after an order of annulment had been 
passed to direct that the liquidation of the debtor’s assets 
‘should be carried out on the terms of some scheme which 
‘tthe Court might think just and proper,” 


‘describes the appointee’s position, if I may respect- 
fully say so, correctly. Since this view is supported 
‘by the rulings of the Allahabad High Court: in 
Pauna Lal and another v. Official Receiver (3) and 
‘of the Madras High Court in R. Arunagiri Muda- 
liar v. Official Receiver of North Arcot (4) there is 
in my opinion ample authority for the proposition that 
after the annulment of an adjudication an appointee 
under section 37 of the Provincial Insolvency Act is 
in the positicn merely of a custodian of the property 
of the insolvent which he is to hold in order that 
the insolvent should not deal with it in away which 
might be prejudicial to the interests of the creditors 
who might take due steps for the recovery of their 
"debts. 

For these reasons, i concur in the answers given 
by my Lord the Chief Justice. 





(1) (1935) LL.R. 58 Mad. 908, (3) (1930) LL.R. 53 All, 313, 
(2) (19351 LL.R. 11 Ran, 287 300. (4) (1926) M.W.N, 950; 
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Ba U, J.—I agree to the answers given by my 
Lord the Chief Justice. I have no doubt in my mind _ 
that a person appointed under section 37 of the 
Provincial Insolvency Act has power to take such 
steps as may enable him to preserve the estate of 
the debtor. I have given my reasons for this view 
in The Official. Receiver, Mandalay v. Succaram (1): 
and [ still adhere to them. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chicf Justice, and Mr. ‘Justice Ba U, 
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Limitation~-Time “ requisite” for obtaining copy of decree—Appellant's laches. 
—Vacation period—Copying department open—Appcllate Side Rules of the 
High Court, Ch, 11 (5)—Application for copy of decrec filed on re-opening 
day of Court—Advocate unaware of Rule—Clerk's forgetfulness—Limita- 

‘fon Act (IX of 1908), ss. 4, 12 (2). 

No period can be regarded as requisite under s. 12 (2) of the Limitation 
Act which need not have elapsed if the appellant had taken reasonable and: 
proper steps to obtain a copy of the decree appealed from. 

Pramatha Nath Roy v. L e, 49 1.A. 307—followed. 

The appellant had. 20 days from the 23rd August 1935 to file his appeal ;' 
he filed it on the 11th November. During the long vacation from the 27th 
August to the 5th November the Court was closed for certain purposes, but. 
the copying department of the Court remained open for receiving and dealing 
with applications for copies. The excuse put forward for the delay was- 
that the appellant's advocate learnt only on the 24th October, when his 
memorandum of appeal was returned to him, that he must not only file a. 
copy of the judgment, which he had done, but also a copy of the decree ° 
under Chapter II (5) of the Appellate Side Rules of the High Court, and. 
that his clerk forgot to apply for such copy till the re-opening of the Court. 
on the 6th November. 

(1} (1935) ILL.R..14 Ran, 63. 

* Civil First Appeal No. 150 of 1935 from the judgment of this Court. 

on the Original Side in’ Civil Reg. No. 112 of 1935. : 
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Held, that in such circumstances the appellant was not entitled to deduct 
-the period from the 6th November to the 11th November as being time 
requisite for obtaining a copy of the decree, and the appeal not being filed 


by the 6th November failed. 
J.N. Surly v. TS. Chettyar Firm, 1.L.R. 6 Ran, 302; McKenzie & Co., 


Lid, v. Ah Win, LL.R. 12 Ran. 525—referred to. 
Ma Dan v. Tan Chong San, LL.R. 6 Ran. 743—distinguished. 


Wellington for the appellant. Under s. 4 of the 
Limitation Act any appeal may be filed on the 
‘re-opening day if the last day for filing it is a 
holiday. An application for a copy of the decree 
‘in this case was made on the re-opening day, and 
the appeal was filed on the very day on which it 
‘was obtained. The time requisite for obtaining a 
copy would be excluded from the computation of 
‘the period prescribed under the Limitation Act, and 
‘the appeal therefore was within time. Ma Damn v. 


Tan Chong San (1). 


K. C. Sanyal (with him Sulaiman) for the respon- 
-dent. Section 4 of the Limitation Act is only an 
enabling section, and makes a concession in favour 
-of a litigant so far as the filing of an appli- 
‘cation or appeal is concerned, and makes no provision 


‘for an extension of time. The section that really . 


applies to this case is s. 12 (2) of the Limitation 
Act, and the word “requisite”? in that sub-section 
refers to the time actualiy and properly required 
‘for obtaining a copy. Any delay due to the default 
of a litigant cannot be excused under that section. 
‘The appellant could have obtained a copy of the 
decree if he had applied during the long vacation 
because the offices of the High Court were open. 

J. N. Surty v. T.S. Chettyar (2); Pramatha Nath 
Roy v. Lee (3). 


(1) LLR.6 Ran.743. (2) LEAR. 6 Ran, 302. 
(3)'49 1.A."307. i ae: 
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PaGE, C.J.—This appeal is dismissed. 

A decree was passed against the appellant on 
the 23rd August, 1935. The appellant had 20 days. 
within which duly to file an appeal from that decree. 


' The appeal was filed on the 11th November. Prima 


facie, therefore, the appeal is barred by limitation. 
Now, the Court for certain purposes was closed 
during the long vacation from the 27th August to: 
the 5th November both days inclusive. During the 
vacation, however, the copying’ department of the 
Court remained open and an application for a. copy 
of a judgment or of a decree or of any other document. 
would be received and dealt with in due course 
during the vacation. That this was known to the 
learned advocate for the appellant is manifest because: 
in September during the vacation he applied for and 
obtained a copy of the judgment in the suit. 
. Now, by section 4 of the Indian: Limitation Act 
(IX of 1908) 


“\where the period of limitation prescribed for any suit). 
appeal or application expires on a day when the Court is. 
closed, the suit, appeal or application may be instituted,. 
preferred or made on the day that the Court re-opens.” 


On the 23rd October, 1935, a memorandum of 
appeal was presented on behalf of the appellant,. 
but it was not accompanied by a copy of the decree. 
On the 24th October this defect in the presenta-: 
tion of the appeal was pointed out to the learned | 
advocate of the appellant, and he undertook to file 
a copy of the decree. No application, however, was: 
made for a copy of the decree until the 6th November,. 
1935, which was the day upon which the Court 
re-opened after the vacation. 

Assuming, without deciding, that the Court was 
“closed” during the vacation on the 6th November 


. deduct these days as being time 
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the appellant did not duly prefer the appeal within 
the meaning of section 4 of the Limitation Act, and 
the appeal was not duly filed until the 11th November. 
It follows that unless the appellant is enabled to 
take advantage of section 4 of the Limitation Act 
the appeal is hopelessly time-barred. 

The appellant now contends that it must be 
deemed that the appeal was duly presented on the 
6th November, 1935, because he submits that the 
appellant was entitled to deduct the period from 
the 6th November until the 11th November as being 
“the time requisite for obtaining a copy” of the 
decree under section 12 (2). 

’ In my opinion the appellant was not entitled to 
“requisite for obtain- 
ing a copy” of the decree in the circumstances 
obtaining in the present case. It is conceded that 
the appellant might have applied for a copy of the 
decree during the four days preceding the comimence- 
ment of the vacation or at any time during the 
vacation, but that he failed to do so. The excuse 
which is submitted on behalf of the appellant for 
- not applying for a copy of the decree before the 
24th October was that the learned advocate who 
appeared for him was not aware that under Chapter II 
(5) of the Appellate Side Rules of the High Court 
it was incumbent upon an appellant when filing a 
memorandum of appeal to file with it a copy of 
the decree. The excuse preferred for not applying 
' for a copy of the decree between the 24th October 
and the 6th November was that the clerk of the 
learned advocate for the appellant “ completely forgot 
to file the application till on the reopening of the 
High Court after the long vacation I thought of it.”. 
In my opinion in such circumstances it is idle to 
contend that the appellant is entitled to deduct the 
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period from the 6th November to the 11th’ November 
as being “time requisite for obtaining a copy’’ of 
the decree. The appeal is concluded against the 
appellant by the decision of the Privy Council in 
Prariatha Nath Roy v. Lee (1). [See also J. N. Surty 
v. T. S. Chettyar, a firm (2) and McKenzie & Co., Ltd. v. 
Ah Win (3).j In Ma Dan v. Tan Chong San and 


' others (4) the learned Judges apparently came to the 


conclusion that the period which it was sought to 
exclude for the purpose of limitation was requisite 
for obtaining copies of the judgment and decree. © 

For these reasons the appeal fails and is dismissed 
with costs. 


Ba U, J.—I agree. 





SPECIAL BENCH. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Ba U, and 
Mr, Justice Dunkley. 


S.P.K. CHETTYAR FIRM 
v. 


Ss. DUTIC* 


Insolvency—J urisdiction of Assistant District Court—wNotification No, 37, dated 
ISth Feb, 1933—Notification No, 207, dated 3rd July 1934" Value not 
exceeding fifteen thousand rupees ”—Provincial Insolvency Act (V of 1920), 
s. 3 (1): 


In exercise of the powers conferred by s, 3 {1) of the Provincial Insol- 


’ vency Act the Governor in Council issued Notification No. 37, dated the t5th 


Feb. 1933 investing every Assistant District Court with jmisdiction to hear 
and determine any class of cases of a “value not exceeding fifteen thousand 


_tupees.” By Notification No. 207, dated the 3rd July 1934, which cancelled 


Notification No. 57, every Assistant District Court was invested with jurisdic- 
tion to hear and determine any class of cases in which “the debts of the 


‘insolvent do not amount to over fifteen thousand rupees.” 


{1) (1922) 49 1.A, 307. (3) (1934) I.L-R, 12 Ran. 523. 
(2) (1928) LL.R: 6 Ran. 302, (4) (1928) I.L.R. 6 Ran. 743. 


* Civil ‘Revision: Noi 29 of:1936-arising -out of: the order of the District - 


- Court.of Bassein in Civil Misc, Appeal-No.. 6-of 1935, 
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Held, that the meaning of Notification No. 37 was ambiguous and difficult 

‘lo ascertain, but having regard to the later Notification the expression “ Value 

mot exceeding fifteen thousand rupees” meant debts of the insolveut which 

care admitted or proved in the proceedings, and do not exceed fifteen 
thousand rupees. 


Chari for the applicant. By a notification (No. 
37) dated the 15th Feb. 1933, issued pursuant 
‘to s. 3 of the Provincial Insolvency Act the Local 
‘Government has invested all Assistant District Courts 
‘with jurisdiction to try any class of cases of a 
“value ’’ not exceeding 15,000 rupees. At the time 
the pecition was filed the total debts as shown in the 
petition amounted to Rs. 15,947, the Assistant District 
Court, therefore, did not possess any jurisdiction to 
hear the matter. The mere fact that on appeal in a 
mortgage suit filed by the present applicant the 
mortgage decree was set aside does not affect the 
position. In this view the transfer of the case by 
the District Judge to the Assistant District Court was 
without jurisdiction. 

The test to determine jurisdiction should either 
be the “value” as shown in the petition, or the 
value of the total debts of the debtor. Not only did 
the creditor’s debts in this case exceed Rs, 15,000, 
but the alleged act of insolvency related to a fraudulent 
transfer of property worth more than Rs. 30,000. 

Notification No. 37 was superseded by Notification 
No. 207 dated the 3rd July 1934, under which the 
Assistant District Courts are empowered to try cases 
in which “ the debts of the insolvent ’’ do not amount 
to over Rs. 15,000. If it were permissible to look at 
the second notification to construe the first it -seems 
that the term “ value” means the total debts of the 
‘debtor. 


[Pacr, C.J. .But how is the Court to act when.a 
creditor's petition is presented toit? It cannot. compel 
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a debtor to file his schedule before he is adjudicated 
insolvent. | 


The purport of the notification is that if, at what- 
ever stage, the proceedings involve the consideration 
of debts of over Rs. 15,000 in value the Court should 
transfer the proceedings to the Court having juris- 
diction. ‘ 

The notifications are unhappily worded, but, in 
any event, if the case cannot be brought within them 
the Assistant District Court cannot have any juris- 
diction because its jurisdiction is based upon them. 

The question of jurisdiction is of importance 
because, if the Assistant District Court is held to: 
have had jurisdiction, the applicant would lose his. 
right of appeal to this Court. 


Hay for the respondent. It is hard to fix the 
“value” for purposes of jurisdiction in insolvency 
matters. All that a debtor need say in his petition. 
is that his debts exceed Rs. 500 in value. 

The notifications are not at all clear. It-is difficult 
to understand the meaning of the term “ debts”; 
does it refer to the value of the debts proved or the | 
debts that may arbitrarily be mentioned in the petition ? 
Again, what does “ value” mean? Does it refer to 
the value as stated in the petition or to the value of 
the property as it is determined in the course of the 
proceedings ? There must be a definite time limit 
for the determination of questions of jurisdiction ; it 
should not depend upon various stages of the pro- 
ceedings. 

The present case raises no difficulty. At the 
time the petition was filed one of the petitioning 
creditor's debt was uncertain, and it was later 
judicially determined that it was non-existent. In 
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the circumstances the District Judge’s. action in 
adjourning the case from time to time and _ subse- 
quently transferring it to the Assistant District Court , 
was proper. ; 

Further, no appeal lies in this case, and, treated 
as a revision, this Court will not- interfere with the 
finding of the District Judge because it is purely a 
question of fact as to whether a certain debt ought 
to have been admitted or not. 


PaGeE, C.J.—This application in revision fails. It 
appears that a creditor’s petition was filed in the 
District Court of Bassein on the 29th November, 1932. 
Upon the face of the petition the petitioning creditor 
alleged that the debt due to him from the respondent 
amounted to Rs. 15,947-1-9. That sum consisted of 
two items: (1) Rs. 8,029-9-9 aileged to be due on 
three promissory notes, and (2) the sum of Rs. 7,917-8 
alleged to be due under a registered mortgage. It 
appeared, however, from paragraph 1 (b) of the petition 
that a mortgage suit in respect of the second item 
was pending. In these circumstances the learned 
District Judge refrained from taking further steps in 
the proceedings until the result of the mortgage 
suit was known. After the mortgage suit was 
dismissed, as it appeared upon the face of the 
petition that the amount of the petitioning-creditor’s 
debt was only Rs. 8,029-9-9, the learned District 
judge transferred the proceedings to the Court of 
the Assistant District Judge for determination. An 
adjudication order was passed in the Assistant 


District Court on the 2ist August, 1934. Subse- . 


quently it appeared that the total debts of which 
proof was submitted in the insolvency amounted to 
Rs. 15,707. An application, however, was made by 
the Receiver in insolvency that a certain debt alleged 
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to be due by the insolvent to the present applicant 
might not be admitted. The application of the 
Receiver was dismissed by the Assistant District 
Court, and an appeal was presented by the Receiver 
to the District Court from the decision of the 
Assistant District Court admitting these debts. On 
appeal the learned District Judge reduced the 
amount of the debts which ought to be admitted 
by Rs. 3,052, thereby reducing the total amount of 
debts of which proof was admitted to a figure less 
than Rs. 15,000. The learned Assistant District 
Judge further held that he had no jurisdiction in 
the matter inasmuch as the debts of the insolvent 
amounted to over Rs. 15,000, and thcrefore the 
Assistant District Court had no jurisdiction. On 
appeal from that order the District Court, in the | 
events that happened, namely, that the debts. of 
which proof was admitted amounted to less than 
Rs. 15,000, allowed the appeal, and held that the 
‘Assistant District Court had jurisdiction. 

The mere recital of the nature of the proceedings 
that have taken place and the orders that the 
Assistant District Court and the District Court were 
compelled to pass in the circumstances discloses a 
situation full of humour, though for those concerned 
in insolvency proceedings the humour is grim. The 
difficulty that has arisen is due to the terms of 
two notifications which were issued by the Governor 
in Council pursuant to section 3, sub-section (J) 
of the Provincial Insolvency Act, which runs as 
follows : 


“The District Courts shall be the Courts having jurisdiction 
under this Act : : 

‘Provided that the Local Government may, by notification in 
the local official Gazette, invest any Court subordinate to a District 
-Ccurt with jurisdiction in any class of cases, and any. Court so 
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invested shall within the local limits of its jurisdiction have 
concurrent jurisdiction with the District Court under this Act.” 


Accordingly, on the 15th February, 1933, the Governor 
in Council issued the following notification : 


‘No. 37.—In exercise of the powers conferred by secticn 3, 
sub-section (1), of the Provincial Insolvency Act, !920, the 
Governor in Council hereby invests every Assistant District Court 
in Burma with jurisdiction to hear and determine any class of 
cases of a value not exceeding fifteen thousand rupees.” 


This notification was in force when the petition was 
originaliy filed on the 29th November, 1932, and 
also when the proceedings were transferred to the 
Assistant District Court on the 10th May, 1934, after 
the petition had been re-presented on the 9th May, 
1934. On the 3rd July, 1934, a further notification, 
by which notification No. 37 was cancelled, was issued 


by the Governor in Council. It was to the following 
effect : 


“ No. 207.—In exercise of the powers conferred by section 3, 


sub-section (1), of the Provincial Insolvency Act, 1920, the ~ 


Governcr in Council hereby invests every Assistant District Ccurt 
in Burma with jurisdiction to hear and determine any class of 
cases in which the debts of the insolvent do not amount to cver 
fifteen thonsand rupees.” 


Now, the learned advocate for the applicant 
contends that the. Assistant District Court never had 
jurisdiction to hear and determine these insolvency 
proceedings because the meaning of the expression 
“value not exceeding fifteen thousand rupees” in 
notification No. 37 is the value according to the 
amount of the debts of the insolvent as they appear 
in the petition. He urged that, inasmuch as one 
of the acts of insolvency alleged was that the transfer 
on the 29th September, 1932, of the insolvent’s 
property to the S.P.K. Firm, who are the present 
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applicants, was either made with intent to defeat 
or delay the insolvent’s creditors or was a fraudulent 
preference, and in either case amounted to an act 
of insolvency and was subject to annulment, the 
Court must assume that if the act of insolvency was valid 
and the transfer to the applicant was annulled the 
applicant would have a claim for more than. Rs, 15,000 
as an unsecured debt provable in the insolvency, 
and therefore upon the face- of the petition the 
value of the case exceeded Rs. 15,000. We cannot 
so construe the expression ‘“ value not exceeding 
fifteen thousand rupees” in notification No. 37. To 
place such an interpretation upon the notification 
would make the jurisdiction of the Court depend 
upon surmise, hypothesis, and contingency, which 
could never have been intended. At the same 
time we.are at one with the learned advocates who 
appeared both for the applicant and the respondent 
that it is a matter of no little difficulty to extract an 
intelligible meaning from the expression “value not 
exceeding fifteen thousand rupees.” Various 
attempts were made by the learned advocates on the 
one side and on the other: to give it some working 
meaning but without avail. It would appear, however, 
from Notification No. 207 that the Governor 
in Council intended the expression ‘“ value not 
exceeding fifteen thousand rupees” to refer to a 
case ‘in which the debts of the insolvent do not 
amount to over fifteen thousand rupees ”, and we are 
prepared in the absence of any more acceptable 
interpretation to accept the view of the Governor in 
Council as to the meaning of the expression “value * 
not exceeding fifteen thousand rupees.” 

Now, the effect of accepting this construction of 
notifications 37 and 207 is that the Court::inay or 
may not possess jurisdiction to hear an insuivency 
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proceeding at any particular time according tu the 
amount of the debts of the insolvent that at that 
particular time may appear to be outstanding. The 
present case is a simple but cogent illustration of 
the situation that results from the issue of these 
notifications, and, if the Court were at liberty to 
express an opinion upon a matter of policy, it would 
‘appear advisable that steps should be taken by 
amending vither the Burma Courts Act or the 
Provincial Insolvency Act in order that an end should 
‘be put to the present impasse. Adopting the construc- 
tion which finds favour with us, it is plain that the 
Assistant District Court at present: has jurisdiction 
‘to hear and determine the present proceedings. 

For these reasons, in our opinion, the application 
fails and must be dismissed with costs five gold 
mohurs. 


Ba U, J.—I agree. 


’DuNKLEy, J.—The construction of notification 
No, 37, dated 18th February, 1933, for which learned 
counsel for the applicant firm contends is that “ value” 
in relation to the proceedings on a petition in 
insolvency means and includes the total amount of the 
debts alleged in the petition plus all other debts which 
on the face of the petition may be brought into 
‘question at’any stage of the proceedings. It is difficult 
to give an intelligible meaning to the word “value” 
in relation to an insolvency proceeding, but the word 
certainly will not bear the meaning which learned 
counsel wishes to impose upon it, for that would make 
jurisdiction dependent on a contingency. I agree with 
my Lord the Chief Justice that in our endeavour to 
‘construe notification No. 37 intelligibly, we are entitled 
to look at the later and superseding notification, 
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No. 207, dated 3rd July, 1934, and to construe the — 
earlier notification in the light of the later notification 
on the assumption that the latter was issued by the 
Governor in Council with a view to explaining what 
the earlier notification was intended to convey and 
removing ‘the ‘doubts as to its meaning. On_ this 
assumption the meaning of “value” in the earlier 


jhotification is the same as that of ‘debts of the 
/insolvent” in the later notification. ‘‘ Debts of the 


insolvent’? must clearly mean the debts admitted or: 
proved in the proceedings; the expression cannot. ~ 
include secured or doubtful debts which may or may 
not become provable at some subsequent stage, for, if 
so, the jurisdiction of the Assistant District Court will 
alway remain in doubt in every insolvency case, = It 
is urged that the effect of this construction of the 
expression is that in any particular case the Assistant: 
District Court may have jurisdiction at one time and 
not at another, and that in consequence several transfers: 
of the case between the District Court and the 
Assistant District Court, with their attendant evils of 
prolonged duration and uncertainty, may occur. I 

agree that this is so, and that in an insolvency case 

uncertainty as to the Court having ‘original jurisdiction | 
is most unfortunate as it entails uncertainty as to the 
Court to which appeals lie; but it is impossible to: 
devise any form of notification which will entirely 
remove this uncertainty, and, if I may make the 
suggestion, in my opinion the only satisfactory method 
of meeting the difficulty is by an amendment of the 
Burma Courts Act to make all appeals, of whatever 
kind, from the Assistant District Court lie direct to the 
High Court. As the law now stands the evil can be 
greatly mitigated if District Judges will bear in mind 
that Assistant District Courts do not possess exclusive 
jurisdiction in insolvency cases, their jurisdiction 
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being, under the proviso to section 3 (1) of the — 1936 


Provincial Insolvency Act, concurrent with the spx. 
jurisdiction of District Courts. When a District Judge “"RIXA® 
has once taken an insolvency case on to his file and, py. 
taken action thereon,’ he should not transfer it See i 
afterwards to the Assistant District Court betause of tial 
some subsequent happening in the case. 

I agree that, in the present case, the Assistant 
District Court had jurisdiction -when the case was first 
transferred to it on 10th May, 1934, and that in view 
of the appellate order of the District Court, dated 8th 
August, 1935, in Civil Miscellaneous Appeal No. 5 of 
1935, the Assistant District Court still retains jurisdic- 
tion, and that therefore this application in revision fails 


“and must be dismissed. 
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THE RANGOON ELECTRIC TRAMWAY & 
SUPPLY CO., LTD.* 


Security for costs—Appeliate Court's discretion—Rule of practice—Fetlering 
Court's discretion— Appellant's poverty—Circumstances of each case—Civil 
Procedure Code (Act V of 1908), O. 41,'7. 10, 

= Under O. 41, r. 10 of the Civil Procedure Code the Court has a discretion 

as to whether it will or will not make an order for security for costs, and 
the discretion of the Court ought not to be fettered by any rule of practice. 

A respondent is not entitled as of course to an order for security for costs 

merely because the appellant may through poverty be unable to pry the 

respondent's costs if the appeal fails. Each case turns on its own facts 
and it is neither right nor expedieni to lay down any rule that would have 
the effect of regulating the discretion of the Court as to the circumstances 
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1936 under which it should make an order for security. It depends upon thé 
Share circumstances whether an appellant who is without means ought to be 
MIRZA : s a 

SacHirur. ordered to furnish security for the costs of the trial and/or of the appeal. 

v Gulabrao v. Vinayak, 25 Bom, L.R. 195—followed. 

Pte Birendranath v. Sultan, I.L,R. 58 Cal, 117—dissented from. 

ELECTRIC 

TRAMWAY ~ 

gael P. K. Basu for the appellant. 

Co., Lrp. 


Darwood for the respondents, 


PaGE, C.J.—This is an application that the 
appellants be ordered to furnish security both for the 
‘costs of the trial and for the estimated costs of the 
appeal, The suit was brought by the children of a 
man who was struck down and killed by an omnibus 
belonging to the respondent company. The suit was 
brought on behalf of the plaintiffs by their next 
friend. It has been dismissed with costs, and the 
costs have not been recovered. Hence the present 
application. 

In Birendranath Mitra v. Sultan Muwayyid Zada 
{1) Rankin C.J., in the course of a judgment with 
which Ghose J. agreed, stated : 


“T gather from the cases in India that there appears to be 
some confusion arising out of a failure. to realise the great 
distinction between an application for security for costs to 
be given by the plaintiff at the original trial in the first instance 
and such an application in connection with an appeal. The 
Civil Procedure Code is perfectly clear and treats the two 
things as entirely different.” 


Of course that is so, but the learned Chief Justice 
proceeds to cite some English authorities apparently 
with a view to support the opinion that there should be 
‘a settled practice in India such as that which is set 
out in the judgment in Jessel M.R. in Harlock v. 
Ashberry (2), namely, that 





(1) (1930) 58 Cal, 117. (2) (1884) 19 Ch.D, 84. 
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“it has been the settled practice, if the respondent asks for it, 
to require security for costs to be given by an appellant who 
would be unable through poverty to pay the respondent’s costs 
-of the appeal if it should be unsuccessful,” 


I respectfully decline to subscribe to any rule of 
practice which would have the effect of fettering the 
‘discretion of the Court in respect of applications for 
security for costs under Order XLI, rule 10, In my 
opinion a respondent is not entitled as of course to an 
order for security for costs merely because the 
appellant may through poverty be unable to pay the 
xespondent’s costs if the appeal fails. Each case turns 
on its own facts, and I do not think that it would 
be right or expedient to lay down any rule that would 
have the effect of regulating the discretion of the 
‘Court as to the circumstances under which it should 
make an order for security. Of course, if the facts 
-disclosed warrant it, an appellant may be required 
in the discretion of the Court to furnish security for 


. the costs of the trial and/or of the appeal in a case 


in which he is without means to satisfy the costs if the 
‘appeal proves to be unsuccessful. It depends upon 
the circumstances ; and no hard and fast rule can be 
laid down. _ J’agree with the following observations 
of Macleod C.J. in Gulabrao Manyaba Bhoite v. 
Vinayak Bapusaheb Kadam (1): 


“ Where the Court has been given absolute discretion to make 
‘an order for security for costs, then in my opinion no Bench 
of Judges can lay down rules which purport to fetter the 
-discretion of other Judges in any similar application which 
‘may be made thereafter. It is quite true that asa general rule a 
‘Court is loath to prevent an appellant from pursuing the remedy 
allowed to him by law merely on the ground of poverty. But 
each case must stand on its own facts, and there may be cases in 





{1} (1923) 25 Bom. L.R. 195, 
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which a party should be directed to give security, at any rate 
for the costs of the appeal, before he is allowed to go further.” 


In the present case the appellants are prepared to: 
furnish security in cash to the amount of Rs. 250 as. 
security for the costs of the appeal. In my opinion, in 
the circumstances an order to that effect ought to be 
passed. ; We therefore order that the appellants do. 
furnish security in cash for Rs. 250 towards the 
respondents’ costs of the appeal by Monday next, 
the 16th March. In default the appeal will stand. 


‘dismissed with costs. The appeal will not be heard. 


before Tuesday next, but will keep its place in the: 
list. 


Ba U; ji-=1 agree, 
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Apart from express agreement a mortgagee by deposit of title-deeds {as also- 

a simple mortgagee) does not possess as part of the interest that is transferred 

to him under the mortgage the right to possession of the property, or the right 

to the rents and profits accruing therefrom during the subsistence of the. 
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Crompton & Co., Lid,, Im re, (1914) 1 Ch.D, 954; Finck v. Tranter, {1905) 

1K.B.D, 427; Mohave of Piltapuram vy. Gokuidoss, 1.L.R. 54 Mad, 565 5: 


* Civil First Appeal No. 197 of 1935 from the order ‘of this Court on the 
Original Side in Civil Regular No. 181 of 1934. 


VoL. XIV] RANGOON SERIES. 


Maina Bibi v. Chaudhri, 1.L.R.47 All, 250; Pillai v. Ramasami Chettiar, LL.R. 
56.Mad. 915 ; Sri Raja Papamma Rao v. Sri Vira Pratapa Razu, 1.L.R. 19 Mad. 
249 ; Vacuum Oil Co., Ltd. v, Ellis, (1914) 1 K.B.D, 693 —referred to. 

The remedy of an equitable mortgagee, on the failure of the mortgagor to 
fulfil his contract, is to file a suit for sale of the property, and in equity the 
mortgagee's right to the sale proceeds is deemed to accrue from the date when 
‘he claims the right to enforce his security by filing a suit. In England Courts 
-of equity will appoint a receiver of the mortgaged property at the instance of 
‘the mortgagee in a proper case, and, if the morigagee succeeds in the suit, will 
.allocate to him the rents and profits accruing from the property from the date 
-when the receiver was appointed. 

Under O. 40, r.1 of the Civii Procedure Code the Court will appoint a 
receiver whenever it is deemed just and convenient to do so. | In a mortgage 
suit when interest is in arrear the Court will normally appoint a receiver at 
the instance of the mortgagee as of course, |whether or not the property appears 
-to be of sufficient value to cover the mortgage debt and interest, Jand whether 
-or not the right of the mortgagee to obtain a personal decree against the mort- 
:-gageor subsists or has been lost. ; 

The equitable doctrine which is applied in England forms rart of the law in 
‘India as being in accordance with justice, equity and good conscience. Where 
-a’mortgagee by deposit of title deeds has obtained the appointinent of a receiver 
‘in a suit the Court would allocate to him the rents and profits in the hands of 
‘the receiver if in the event he succeeds in the suit, and the sale proceeds of the 
anorigaged property are insufficient to satisfy his debt. It is immaterial that 
the right of the mortgagee to obtain a personal decree against the mortgagor 
‘has become barred by limitation. Itis upon the ground that by reason of the 
exigencies of the business of the Courts the mortgagee is deprived of the 
interest and profits accruing from the mortgaged property during the period 
~petween the time when he filed his suit, and the date of the sale that the Courts 
of equity allocate to him the rents and profits in ‘the hands of the receiver, and 
‘not upon the footing that he has any substantive right to such rents and profits 
under the mortgage, 

A.C, Baroocha v. M.L.R.M.A. Firm, 5 L.B.R.135 ; Bignold, Ex barie, in re 
Keer, L.J. Vol. 1, N.S. Bankr. Ca. 100 ; Bignold, Ex parte, re Pustle, LJ. Vol. 4. 
N.S. Bankr. Ca. 1; Burrell, Ex tarte, L.J. Vol. 7, N.S. Bankr. Ca, 14; Codring- 
.ton v, Johnstone, LJ. Vol. 8, N.S. Ch. Ca, 282 ; Davis v. Duke of Marlborough, 
‘2Swanston, 108 ; Ethirajulu Chetti v, Rajagopalachariyar, 1.L.R. 52 Mad. 979; 
Garry v. Sharratt, 10 B. & C. 716; Re Gordon, 61 L.T.R. 299; Hoare v. Owen, 
(1892) 3 Ch.D. 94; Paynter v. Carew, LJ. Vol. 23, N.S. Ch. Ca. 596; Ponnu 
Chettiar v. Ayyar, IL.R. 56 Mad. 546; Ju re Pope, L.R.17 Q.B.D. 743; 
Rameshwar Singh v. Chuni Lal, 1.L.R. 47 Cal, 418 ; Smith, Ex parte, LJ. Vol. 13, 
N.S. Bankr, Ca. 21 ; Suspter v. Cooper, 2B, & Ad. 223; Weatherall v, Eastern 
Mortgage Agency Company, 13 C.L.J.495; Wells v. Kilpin, L.R. Vol. 18, Eq. 
Ca. 298 ; Wiiteley v. Learoyad, 56 L.T.R. 846—referred to, 


Cowasjce for the appellants. Under s. 96 of the 


‘Transfer of Property Act the rights of a mortgagee 
by deposit of title deeds are the same as those 
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of a simple mortgagee. The simple mortgagee has. 
a fright to cause the property to be sold when the 
mortgage money has become due. He is_not entitled 
to possession during the continuance of the mort-- 
gage.” Sri Raja Papamma Rao v. Sri Ramchandra 
Razu (1); Paramasivan v. Ramasami Chettiar (2). 
A simple mortgagee or a mortgagée by deposit of 
title deeds is not entitled to the rents and profits,. 
and s. 8 of the Act has no application to such a 
mortgage. An English mortgage stands on a different 
footing ; and the decision in Ma Joo Tean v. The 
Collector of Ratgoon does not apply because that. 
case dealt with an English mortgage. The learned. 
trial Judge failed to keep this distinction in view. 

Since a mortgagee by depcesit of title deeds is: 
not entitled to anything more than a mere right. 
to cause the property to be sold he can lay no 
claim to the rents and profits derived from the 


_ mortgaged property. The mere fact that he has. 


filed a suit to enforce his mortgage does not enlarge 
his rights. If a receiver is appointed .in the suit. 
and he collects the rents and profits he holds them 
not on behalf of the mortgagee, but on behalf of 
the Court to be paid out to such person as ultimately 
establishes a title thereto. 


Clark for the respondent. S. 58 of the Transfer: 
of Property Act merely describes the various classes. 
of mortgage. The Imperial Bank of India v. U Rai 
Gyaw Thu & Co. (3). Once a mortgage is validly 
created the effect is the same, and in India there: 
is no distinction between a legal and an equitable 
mortgage. Under s. 58 (a) the interest which passes.’ 


(1) LL.R. 19 Mad. 249, (2) I.L.R. 56 Mad. 915. 
(3) LL.R. 1 Ran. 634, 644. 
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to the mortgagee is the property of the mortgagor, 
and this would include the rents and profits derived 
from the property (s. 8). 

In England a mortgagee by deposit of title deeds 


is not entitled to possession, but he can take steps 8 


to have a receiver appointed. Once possession is 
taken through a receaver or otherwise the mortgagee 
is entitled to the rents and profits. Garfitt v. Allen 
(1). In a simple mortgage there is no transfer of 
ownership in the sense of possession. The mort- 
gagee gets only a right to have the property sold 
in default of payment of the mortgage money. See 
Sri Raja Papamia Rao’s case. An English mort- 
gage stands on the same footing so far as the 
rights thereunder are concerned. Further, a simple 
mortgagee or an English mortgagee is not entitled 
to foreclosure. He is only entitled to file a suit 
for sale, and once a suit is filed he is entitled to 
all the rents and profits that may be collected 
thereafter. Empire Digest, Vol. 35, p. 400; Sumpter 
v. Cooper (2). 

[PacE, C.J. referred to Vacuum Oil Co., Ltd. v. 
Ellis (3); Ex parte Burrell (4); In re Crompton & 
Co., Lid. Player v. Crompton & Co. (5).] 


The question whether an English mortgagee 
would be entitled to the rents and profits prior to 
the filing of his suit is not relevant for the purpose 
in hand. But it is clear from the authorities that 
an English mortgagee and a mortgagee by deposit 
of title deeds stand on the same footing so far as 
the rents and profits are concerned after the date 
of suit for sale. . 

(1) 37 Ch.D. 48. (3) (1914) 1 K.B. 693 


(2) 36, RR. 552, (4) L.J. Vol. 7, (N.S.) Bankr. 14 
- (5) (1914) 7 Ch.D. 954. 


295 
1936 


AGA 


G. ALLY 
RAMZAN 


A 


YEzD1I 
v, 


LTHAZAR 
SON, 
Lrp. 


296 INDIAN LAW REPORTS. [VoL. XIV 


4936 Cowasjee in reply. English authorities cannot 


ee be relied on when there exists in India enacted 
Ramzan law on the subject. S.-96 of the Transfer of Property 
Ye2r Act read with s. 58 contains all the Jaw on the 
art reba point, and there is no need to import any doctrines 
Lrp. of equity, justice and good conscience from 


England. 


[Pace, C.J. Is it not a wide construction of ss. 96 
and 58 to say that all the incidents of a mortgage 
by deposit of title-deeds are the same as those of 
a simple mortgage ?] 


Sir Dinshah Mulla in his book on the subject 
says that the incidents are the same. 


_  [Pace, C.J. The question is whether that dictum 
is right.] : 


If the Legislature intended any distinction to 
exist they would have said so. 

It is not clear upon what principle a mortgagee 
should be held entitled to the rents and_ profits 
after he files his suit. The mortgagee by deposit of 
title-deeds is not entitled to possession, and the 
mere fact that he files a suit to enforce his security 
cannot enlarge his rights. Further, when a suit is 
filed the Court does not automatically take posses-’ 
sion of the mortgaged property. The Court is 
concerned with possession only when the auction 
purchaser in the suit seeks that relief. O. 21, r. 94 
of the Civil Procedure Code. The receiver’s 
possession is only qud receiver, and does not affect 
the rights of the parties. 

_ The decree-holder here has not been diligent, 
and has allowed his right to obtain a_ personal 
remedy to become barred by limitation. Since he 
has no legal right to a personal remedy he cannot 
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‘be permitted to take the rents and profits merely 
‘by invoking in aid some principle of equity. 


PaGE, C.J.—The suit out of which this appeal 
arises was brought to recover the amount due under 
‘a mortgage created by a deposit of title deeds. A 
decree was passed in favour of the mortgagee for 
Rs. 1,07,184-1-0. The property was brought to sale 
in execution of the decree, but the proceeds of 
the sale were not sufficient to cover the amount 
due under the mortgage. The mortgagee had allowed 
his right to obtain a personal decree against the 
mortgagor for the balance outstanding to become 
barred by limitation. On the day upon which the 
mortgage suit was filed an order was passed by the 
Court on the application of the mortgagee that a 
receiver should be appointed to take possession of the 
mortgaged property and to collect the rents and profits 
accruing therefrom. Between the date when the 
receiver was appointed and the date upon which the 
sale took place the receiver collected Rs. 5,067-10-0 as 
rents and profits due and owing in respect of that period 
from the tenants on the property. That sum was less 
than the amount due under the mortgage after deduct- 
ing the proceeds of the sale of the property. There- 
after the mortgagee applied for an order that the sum 
of Rs. 5,067-10-0 in the possession of the receiver 
should be allocated to him. An order in that sense 
was passed by Leach J. It is from that order that 
the present appeal has been brought. 

On behalf of the respondent Mr. Clark submitted 
that he was entitled to the order that had been 
passed ex debito justitie under sections 8 and 58 of 
the Transfer of Property Act. His argument was to 
the following effect: It was contended that section 
58 merely described the various ways in whigh 
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property could be charged by way of mortgage, and 
that whatever the form of a mortgage might be the 


‘subject-matter of the mortgage was always the pro- 


perty itself, and therefore, whether the security was. 
in the form of an English mortgage or of a simple - 
mortgage or of a mortgage created by deposit of 
title deeds in each and every case the interest: 
that passed under the mortgage was the property 
of the mortgagor which under section 8 included 
inter alia the rents and -profits accruing therefrom.. 

In my opinion that contention cannot be sustained. 
Under section 58 ‘‘a mortgage is a transfer of an 
interest in specific immovable property”, and the 
fallacy, if I may say so, that appears to me to 
underlie the argument presented on behalf of the 
respondent is that it assumes that the interest which 
is transferred under a mortgagé is in every case 
the same interest in the property charged, or, in: 
other words, that what is charged is the whole title 
and ownership to and in the property which is the 
subject-matter of the mortgage. But, in my opinion, 
not only is that view contrary to the very words. 
of section 58 but also to well-settled authority. It 
will suffice that I should refer to Sri Raja Papamma 
Rao v. Sri Vira Pratupa H.V. Ramachandra Razu 
and another (1) in which the Privy Council held that 
in a simple mortgage “there is no transfer of 
ownership, and the mortgagee must enforce his 
charge by judicial sale’’, and again “in default of 
payment a simple mortgage gives to the mortgagee 
a right, not to possession but to sale, which he 
must work out in execution proceedings.” See also 
M. Paramasivan Pillai v. AV.R.MS.P.S. Ramasami 
‘Chettiar (2). No doubt in the case of a mortgage 





'. (1) (1896) LL.R.19 Mad.249, (2) (1933) LL.R. 56 Mad. 915. 
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in English form, as was pointed out in Ma Joo 
Tean and another v. The Collector of Rangoon (1), 
section 8 would apply, and part of the interest in 
the immovable property that is transferred are the 
rents and profits accruing from the property (see 
also section 54). But in the case of a simple 
mortgage or of a mortgage by deposit of title deeds, 
which in respect of the right to possession of the 
rents and profits of the property subject to the 
mortgage stand on the same footing, unless an 
agreement to that effect is expressly made neither 
the right to possession nor the right to the rents 
and profits are part of the interest which is trans- 
ferred to the mortgagee. It matters not for the 
purpose in hand whether in every respect a 
mortgage by deposit of title deeds transfers the 
same interest in the property as a simple mortgage, 
[see section 96, The Himalaya Bank, Limited, in 
liquidation v. F. W. Quarry and another (2), Nrisingha 
Charan Nandy Chowdhry v. Rajniti Prasad Singh 
and others (3)| or whether the interest which passes 
under a mortgage by deposit of title deeds in India 
is the same interest in the property as that which 
passes under a mortgage by deposit of title deeds 
in England. In this connection reference may be 
made to The Imperial Bank of India vy. U Rai 
Gyaw Thu & Co., Ltd. (4) in which Lord Dunedin 
delivering the judgment of the Privy Council 
observed : 


“The various classes of mortgages are merely descr ibed, 
(that is in section 58) and then as regards mortgage by 
way of deposit of title deeds; that is spoken of as a known 
method. That that known inethod -had consisted in applying 
the doctrine of English law that such derosit effected a mortgage 





(1) (1934) TLR. 12 Ran. 437, 
(2) (1895) LU:R. 17 All, 252, 


(3) A.LR. (1932) Pat. 369, 
(4) (1923) LL.R..1 Ran. 637, 644, 
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1936 gcod against the mortgagor, although no actual conveyance of 
AGA the property had been made, may be taken as certain.” 
G, ALLY : 


aan It makes no difference, as I have stated, whether 


v. the incidents of such a mortgage are those which 
Be attach to a similar transaction in England or to a 
ure, simple mortgage in India, because apart from express 
Pack, CJ. agreement a mortgagee by deposit of title deeds 
~does not possess as part of the interest that is 
transferred to him.under the mortgage the right 
to possession of the property or the right to the 
rents and- profits accruing therefrom during the 
subsistence of the mortgage.—Sri Raja Papamma Rao 
v. Sri Vira Pratapa H.V. Ramachandra Ragu and 
another (1); Maina Bibi v. Chaudhri Vakil Ahmad 

and others (2); Sri Rajah Rao Venkatakumara 
Mahipathi Surya Rao Bahadur Garu, the Maharajah 
of Pittapuram v. Gokuldoss Goverdhandoss and seven 
others (3); M. Paramasivan Pillai v. A.V.R.M.S.P.S. 
Ramasami Chettiar (4); Finck v. Tranter (5); 
Vacuum Oil Company, Limited v. Ellis (6) and 
In re Crompton & Co., Lid. Player v. Crompton & 

Co., Lid. (7), 
In these circumstances the argument of Mr. Cowas- 
jee on behalf of the appellants was a simple and 
cogent one. He contended that the possession of 
a receiver is on behalf of those parties who ultimately 
prove their title to the property in his possession.— 
Ma Joo Tean and another v. The Collector of 
Rangoon '8) ; Dwijendra v. Joges Chandra (9) and 
Eastern Mortgage and Agency Co., Lid. v. Muhammad 
Karim (10) But an equitable mortgagee has no 


(1) (1896) 1L.L.R. 19 Mad, 249, (6) (1914; 1 K.B.D. 693. 

(2) (1924) ILL. R. 47 All. 250, (7) (4914) 1 Ch.D. 954, 

(3) (1931) ILL.R. 54 Mad. 565. (8) (1934) ILL.R, 12 Ran. 437, 
(4) (1933) LL.R. 56 Mad. 915, (9) 39 C.L,J. 57. 


(5) (1905) 1 K.B.D. 427. (10) (1925) ILL.R. 52 Cal. 914. 
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substantive right under the mortgage to ‘possession 
of the rents and profits, for the mortgagor’s right 
to the rents and profits is not an interest in the 
immovable property that apart from contract is 
transferred under the mortgage to a simple mort- 
gagee or to a mortgagee by deposit of title deeds, 
He then submitied that the appointment of a 


receiver cannot give to the morigagee any higher 


legal rights than are given to him under the morigage, 
and concluded that the respondents claim upon 
that footing must fail. 

_ Now, I agree with Mr. Cowasjee’s premises but 
not with the conclusion that he draws from them, 
and for this reason, The remedy of an equitable 
mortgagee, whose mortgage has been created by the 
deposit of title deeds, on the failure of the mortgagor 
to fulfil his contract is to file a suit for sale of 
the property, and,in my opinion, it is now well- 
settled in England that in equity the mortgagee’s 
right to the sale proceeds is deemed to accrue 
from the date when he claims the right to enforce 
his security by filing a suit or a petition in that 
behalf. 

Now, the Court is entitled to appoint a receiver 
under Order XL, rule 1, whenever it is deemed 
just and -convenient to do so; for example, in a 
mortgage suit when interest is in arrear the Court 
will normally appoint a receiver at the instance of 
the mortgagee as of course, whether or not the 
property appears to be of sufficient value to cover 
the mortgage debt and interest, and whether or net 
the right of the mortgagee to obtain a personal 
decree against the mortgagor subsists or has been 
lost; and the reason why Courts of Equity in 
England will appoint a receiver in such circum - 


stances is that but for the delay that invariably and 
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inevitably oceurs on account of the procedure that 
must be followed before the sale of the property takes 
place,—or as Swinfen Eady J. put it in In re Metro- 
politan Amalgamated Estates, Limited (1) by reason 


Semen of @ the exigencies of the business of the Courts’’ 


& Son, 
LTp. 


PAGE, 


the mortgagee wauld have received the srucede 
of the sale on the day upon which his suit or 
ypetition had been filed. The Court, therefore, treats 


‘that as done which ought to be done, and on the 


iapplication of the mortgagee in a proper case will 
take the possession of the property and of the 
accruing rents and profits out of the hands of 


the mortgagor by appointing a receiver, and if the 
claim of the mortgagee ultimately succeeds will 
allocate to the mortgagee the rents and_ profits 
accruing from the property from the date when the 
receiver was appointed. In Vacuum Oil Company, 
Limited v. Ellis (2) at page 703 Buckley L,J. 


held that 


“in the absence of 'express contract between mortgagor 


in 
and second mortgagee of iands entitling the latter to take 


possession with the consequential right to take the rents 
the rights of the second mortgagee are as follows. He 
can, subject to the rights of the first mortgagee, take 
possession and enter into receipt of the rents in either one 
of two ways: (a) in an action to enforce his security 
he can obtain an order appointing a receiver ; or (b) 
under the Conveyancing Act he can himself appoint a 
receiver. In the one case he obtains judicially and in the 
other contractually and by virtue of the statute a right to take 
the rents by the hand of a receiver. But his only remedy is the 
appointment of a receiver ; he has no legal right to take posses- 
sion or to demand payment to himself of therenis. HH he serves 
notice on the tenant requiring the tenant to pay the rent to him, 
the tenant may refuse payment, for he will get no discharge. 
ae a ee a ee ee 


(1) (1912) 2 Ch.D, 497. (2) (1914) 1 K.B.D. 693, 
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“The second mortgagee could not sue the tenant for the rent. He 
has no legal right in the land demised.” 


And in In re Crompton & Co., Ltd. Player v. 
Crompton & Co., Lid. (1) at page 967 Warrington J. 
observed : 


“The case is one of a person who is entitled to an equitable 
charge upon property which is immediately realizable. The 
appointment of a receiver is mace in view of the ultimate 
realization of the charge and for the purpose of protecting the 
property against inroads from outside. * * * I think the 
right to the appointment of a receiver is one of the ordinary rights 
which accrue to a mortgagee, and especially to an equitable 
mortgagee who has no means of taking possession and whose 
‘security has become realizable as one of the steps in such 
realization.” 


For more than a century it has never been doubted 
in England that when a receiver is so appointed the 
mortgagee if successful in the suit will be given the 
accruing rents and profits in the hands of the 
receiver; the only question that was argued being 
' the date from which the rents or profits ought to 
' be given to him.—Jaikissondas Gangadas v. Zenabai 
and Kazi Mahomed Miya Dada Miya (2); Ahmed 
Cassim Baroocha v. M.L.R.M.A. Chetiy Firm (3) ; 
Weatherall v. Eastern Mortgage Agency Co. and 
others (4); Ramashwar Singh vy. Clhuni Lai Shaha 
(5); K. G. Ethirajulu Chetti v. <A.P. . Rajagopa- 
lachariyar and others (6); Sri Rajah Rao Venkata- 
Rkumara Mahipatht Surya Rao Bahadur Garu, the 


Maharajah of Pittapuram v. Gokuldoss Goverdhandoss 


and seven others (7); Ponnu Chettiar v. Sambasiva 
Ayyar and another (8) ; Mf. Paramasivan Pillai v. 





(1) (1914) 1 Ch.D, 954. (5) (1919) LL.R. 47 Cal, 418, 


(2 (1890) I.L.R. 14 Bom. 431. (6) (1928) 1L.L.R. 52:Mad, 979, 
(3) 5L.B.R, 135, (7) (193)) I-L.R. 54 Mad, 565, 


(4) 13 C.L,1. 495, (8) ‘(1932) ILL.R. 56 Mad. 546, 
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A.V.R.M.S.P:S. Ramasami Chettiar (1) ; Davis v. The 
Duke of Marlborough (2); Garry against Sharratt . 
(3. ; Sumpter and. others against Cooper (4) 3. 
Ex parte Bignold in re.Keer (5) ; Ex parte Bignold 
ve Posile (6); Ex parte Burrell (7) ; Codrington v. 
Johnstone (8); Ex parte Smith in re Feaver (9) ; 
Paynter v. Carew (10); Wells y. Kilpin (11); In re 
Pope (12); Whiteley v. Learoyd (13); Re Gordon ; 
Ex parte the Official Receiver (14) ; Hoare v. Owen 
(15) ; and Finck v. Tranter (16). 

Now, the question that falls for determination in 
the present appeal is whether we should hold that. 
this equitable doctrine which is applied in England. 
forms part of the law in India as being in accordance 


~~with equity, justice, and good conscience, In my: 


opinion I think that we ought so to hold. Why 

should the defaulting mortgagor after the mortgagee 

has taken steps to enforce his security be allowed. 

to batten upon the rents and profits without paying: © 
either the principal or the interest due under the. 

mortgage ? Of course, if the mortgagee is dilatory — 
and does not apply that a receiver should be. - 
appointed, and the mortgagor is allowed to remain 
in possession the mortgagee cannot complain if the 
mortgagor takes the accruing rents and profits, But,. 
in my opinion, it is consonant alike with reason and 
equity,, if a mortgagee is diligent and applies that a. 
receiver should be appointed and in the event he. 
succeeds in the suit, that the rents and profits in. 
the hands of the receiver should be allocated to the. 


(1) (1933) LL.R. 56 Mad. 915. “ (9) LJ. Vol. 13 (N.S.4 Bankr. Ca. 21.. 
(2) 2 Swanston, 108. (10) L.J. Vol. 23 (N.S,) Ch. Ca. 596, 

(3) 10 B. & C. 716. (11) L.R. Vol. 18. (Eq. Ca.) 298. 

(4) 2B, & Ad, 223. (12) LR. 17 Q.B.D. 743. 

(5) L.J. Vol. 1 (N.S.) Bankr, Ca. 100, (13} 56 L.T_R. 846. 

(6) LJ. Vol. 4 (N.S.) Bankr. Ca. 1. (14) 61 L-T.R, 299, 


(7) LJ. Vol.7 (N.S.) Bankr. Ca, 14, (15) L.R. (1£92} 3 Ch,D, 94. 
(8) LJ. Vol. 8 (N.S.} Ch. Ca, 282. (16) (2905;1 K.B.D. 427. 
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mortgagee who during the period between the time 
when he filed the- suit to enforce his security and 
the date of the sale has been deprived of the 
interest and profits which otherwise might have 
accrued to him if he had been in possession of the 
proceeds of the sale during that period. It is upon 
that ground and not upon the footing that a 
mortgagee by deposit of title deeds possesses a 
substantive right to the rents and profits of the 
property subject to the mortgage that the Courts in 
England from the earliest times have allocated to 
the.mortgagee the rents in the hands of the receiver 
that have accrued after the order appointing the 
receiver was made. 

For these reasons the order passed by Leach J., 
in my opinion, was correct. The appeal fails and 
must be dismissed with costs ten gold mohurs. 


- Ba U, J.—I agree. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief J ustice, and Mr, Justice Ba U. 


THE BOMBAY BURMA TRADING CORPORA-° 


TION, LTD. 
v. 
U PO HLAING.* 


Workmen's Compensation Act (VUI of 1923 and XV of 1933), s. 3—IWilful dis- 


obedience of order—Employer's liability—Injury caused through duttes | 


‘arrogated by the workman, 

Under s. 3 (a) (1) of the Workmen's Compensation Act where the death of 
a workman is due io his wilful disobedience of an order given to him in 
connection with work that the workman has been employed to perform, the 
wilful disobedience of the workman will not deprive his dependants from 
recovering compensation from his employer. But the employer is not liable 





* Civil Misc. Appeal No. 112 of 1935 from the order of the Commissioner 
in Case No. 2 of 1935. ; ; 
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for injuries caused through the workman atfrogating to himself duties which 
he was neither engaged, nor entitled to, perform. : 

Barnes v. Nunnery Colliery Co, (1912) A.C. 44; Wilsons & Clyde Coal Co. v. 
M Ferrin, (1926) A.C, 377—referred to. 

A workman was employed by the appellants as a cooly whose duty it was 
to assist and attend upun the driver of an elephant belonging to the appellants. 
On one occasion the elephant, which was of uncertain temper, was shackled 
and let loose to graze in the jungle. The driver being ill the workman and 
two other coolies were sent out to find him. They were expressly ordered 
not to attempt to catch the animal, much less to unshackle and ride him. The 
workman and his companions found the elephant, but instead of rettirning and 
reporting the elephant’s whereabouts and in disobedience of the express order 
given to him the workman approached the elephant, unshackled and rode 
upon him. A few moments later the elephant threw him down, and killed 
him with his tusks, The respondent as a dependant claimed compensation. 

Held, disallowing the claim, that the workman met his death by an accident 
caused through doing an act which he was not employed to do, and that the 
injury which caused his death was not due to an accident “arising out of and 
in the course of his employment.” 


Clark for the appellants. 
No appearance for the respondent. * 


Pace, C.J.—This is an .appeal under section 30 - 
of the Workmen’s Compensation Act (VIII of 1923). 
as amended. From a statement of facts, which the 
respondent agreed to accept; it appears that the 


.deceased workman Maung Me Gyi was employed by 


the appellants as a cooly whose duty it was to 
assist and attend upon the driver of an elephant 
belonging to the appellants. This elephant was of 
uncertain temper, and on the 19th May had been 
shackled and let loose to graze in the jungle. 

Now, the driver of the elephant happened to be 
ill, and the taw-gaung in charge of the camp ordered 
Maung Me Gyi to go out into the jungle with two 
other elephant coolies in order to find out where 
the elephant was. Maung Me Gyi was expressly 
ordered not to attempt to catch the animal, much 
less to unshackle and ride him. On the following 


day the three men found the elephant in the jungle 
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in the Chin Hills, and in accordance with the terms 
of their employment it was their duty to return to 
the camp and report the place where the elephant 
was. Instead of doing so, however, the deceased 
Maung Me Gyi wilfully disobeyed the express orders 
given to him, approached the elephant, unshackled 
him and got up upon him with the intention of 
riding him. A few moments -later he was thrown 
off by the elephant who attacked and killed him 
with his tusks. In these circumstances the Com- 
missioner for Workmen’s Compensation at Pakékku 
has passed an order granting compensation to the 
alleged dependants of the deceased workman. The 
question that arises is whether in passing that order 
the Commissioner did not misdirect himself in law. 

Now, by reason of the amendment of the Work- 
men’s Compensation Act, effected by Act XV of 
1933, in cases where the death of the workman is 
due to his wilful disobedience of an order given to 
him in connection with work that the workman has. 
been employed to perform the wilful disobedience 
of the workman will not deprive his dependants 
from recovering compensation from his employer. 
But in every case, before it becomes incumbent 


upon the employer to bring himself within the 


proviso to section 3, the applicant for compensation 
must prove that the injury is within the ambit of 
section 3 (a) (1), and it is well-settled law that 
where a workman receives personal injuries by an 
accident caused through the workman “ arrogating 
to himself duties which he was neither engaged, nor 
entitled, to perform ’"—[per Lord Dunedin in Wilsons: 
& Clyde Coal Co. and M’Ferrin (1);/-or, as 
put by Lord Loreburn in Barnes v. Nunnery 





(1) (1926) A.C. 377. 
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Colliery Co. (1) “if the thing he does imprudently 
or disobediently is different in kind from anything 
he was required or expected to do”,—the employer 
is not liable to pay compensation under the Act; 
because in such a case the injury was not caused 
to the workman by an “accident arising out of and 
in the course of his employment.” It is manifest 
from the agreed siatement of facts in the present case 
that the deceased Maung Me Gyi met his death by 
an accident caused through doing an act which he was 
not employed to do, and that in the circumstances 
the injury which caused his death was not due to 
an accident “arising out of and in the course of his 
employment.” 

_ For these reasons, in my opinion, the appeal 
must be allowed, and the order of the Commissioner 
for Workmen’s Compensation is set aside. 


Ba U, J.—I agree. - 


SPECIAL BENCH (CIVIL). 


Before Sir Arihur Page, Ki, Chief Justice, Mr. Justice Ba U, and 
; Mr, Justice Leach. 


S.C. VENKANNA 
. v. 
MANGAMMAL.* 


Receiver, appointment of--Morigage suit—Appointment whenever just and 
conventent—Interest in arrear—Value of property more than morigage 
debt—Civil Procedure Code (Act V of 19068), O. 40, r, 1. 

The Court will appoint a receiver in a mortgage suit, as in a suit of 
any other nature, when it is just and convenient to do so. Normally, when 
the interest is in arrear a receiver will be appointed as of course at the 
instance of the mortgagee. The fact that the property is more than 





: (1) (1912) A.C, 44. 
_ .* Civil Misc. Appeal No.'18 of 1936 from the order of this Court on the 
Original Side in Civil Regular No, 321 of 1935.. 
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sufficient to cover the mortgage debt is not a ground upon which the Court 
ought to refuse to appoint a receiver. 

Aga G, Ally Ramzan v. Balthazar © Son, Ltd., 1.L.R. 14 Ran. 292 ; Ma 
Joo Tean v. The Collector of Rangoon, 1.L.R. 12 Ran. 437—followed. 

S.ALR.M. Chettyar v. V.E.A, Chettyar, LL.R, 14 Ran. 16—overruled. 


Foucar for the appellant. 


Rauf for the respondent. 


PacGE, C.J.—The suit out of which the present 
appeal arises was brought on the 17th September 
1935 to recover Rs. 12,751 principal and interest due 


under a registered instrument of mortgage. The 


principal sum due was Rs. 9,000, the balance being 
the amount of the interest which had been in arrear 
for four years. ae 

On the 4th December 1935 the plaintiff obtained 
an ex parte order for the appointment of an interim 
' receiver. On the 27th January 1936, Sen J. dischar- 
ged the order appointing the receiver. 

His Lordship stated that : 

“As I have held on the materials before me that the 


security in my opinion is sufficient a receiver cannot be 
appointed merely on the fact that interest is considerably 


in arrear.” 


Sen J. was bound by and followed the decision 
of a Bench of this Court (Mya Bu and Baguley JJ.) 
‘in S.K.R.M. Chettyar v. V.E.A. Chettyar (1), in 
which it was held that 


“the question whether it is just and convenient to 
appoint a receiver turns generally on whether the security is 
reasonably sufficient to satisfy the amount of the decree 
which the plaintiff-applicant is likely to obtain in the suit.” 


In our opinion that dictum, with all respect, went 


too far. 
(1f (1936) 1.L.R 14 Ran. 16. 
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The Court will appoint a receiver in a mortgage 
swt, as in a suit of any other nature, when it is just 
and convenient to do so (Order XL Rule 1). 
Normally, when the interest is in arrear a receiver 
will be appointed as of course at the instance of the 
mortgagee, 

[Ma Joo Tean and another v. The Collector of 
Rangoon (1); Aga G. Ally Ramzan Yezedi and 
another v. Messrs. Balthazar & Son, Lid. (2).] 

The grounds upon which the Court in an 
ordinary case will be disposed to appoint a receiver in 


. & mortgage suit were considered and explained in 


these cases, and it is uanecessary to reiterate what 
was there laid down. No doubt there may be 
special reasons, even when the interest payable under 
the mortgage is in arrear, that will make it not 
“just and convenient” that a receiver should be 
appointed, eg. when the interest has been in arrear 
for a very short period, or when the interest has 
been tendered but acceptance of it has been refused ; 
but, with all due respect, the fact that the property 
is more than sufficient to cover the mortgage debt is 
not, in our opinion, a ground upon which the Court 
ought to refuse to appoint a receiver in such a suit. 

For these reasons the appeal will be allowed, the 
order under appeal will be set aside, and _ the 
appointment of the interim receiver will be confir- 
med. The appellant is entitled to his costs, in the 
trial Court two gold mohurs and in this Court four 
gold mohurs, 


Ba U, J.—I agree. 
LeacuH, J.—I agree. 


(1) (1934) LL.R. 12 Ran. 437, (2) (1936) LL.R. 14 Ran. 292, | 


| 
3 
e 
| 
| 
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CIVIL REVISION. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


M. H. MASHIAH 
v. 
BALTHAZAR & SON, LTD. anp OTHERs.* 


Pauper suit—Amendment of pauper’s petition—Omission of date of verification— 
Court’s power to allow addition of date—Civil Procedure Code (Act V of 
1908), O. 33, r. 3. 


Order 33 of the Civil Procedure Code, as amended by this Court, 
provides by rule 3 that subject to the jurisdiction of the Court .to allow 
amendments to be made the Court shall reject the petition of a person 
desiring to sue as a pauper in certain cases. The Court has now jurisdiction 
to allow an amendment of the petition in order that it should be made to 
conform to the rules prescribed under the Code. ° 


Held, that where a pauper plaintiff has omitted to state the date on 
which he signed the verification of his petition he ought to be allowed to 
insert the date by way of amendment. 


Maung Pe Kye v. Ma Shwe Zin, 1.L.R. 7 Ran. 359—overruled. 
K. C. Sanyal for the applicant. 
Surridge and Guha for the respondents. 


PaGE, C.J.—This application is allowed. 

It appears that a petition for leave to sue in 
forma pauperis was filed by the applicant in the 
District Court of Toungoo, and such a petition must 
be signed and verified in the manner prescribed 
for the signing and verification of plaints. Under 
Order VI, rule 15 (3) of the Code of Civil Procedure 
the verification shall be signed by the person making 
it and shall state the date on which and the place 
at which it was signed. This petition, although 
otherwise in proper form, did not state the date on 


. which the verification was signed. The learned 


* Civil Revision No. 31 of 1936 from the order of the District Court -of 
Toungoo in Civil Misc. Case No. 31 of 1935 
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Additional District Judge rejected the petition upon 
the authority of Maung Pe Kye v. Ma Shwe Zin (\). 
That case, however, is no longer Jaw having regard 
to the amendment of Order XXXIII by this Court, 
which came into force on the 18th December 1935. 
Order XXXIII as amended was in force before the 
order under revision was passed on 23rd December 
1935. It follows, therefore, under Order XXXITI, 
tule 3, that the learned Additional District Judge 
had jurisdiction’ to allow an amendment of the 
petition in-order that it should be made to conform 
to the rules prescribed under the Code. No one 
can doubt that an amendment ought to be allowed 
to enable the plaintiff to put in the dace upon which the 
petition was verified, and the proceedings ‘will be 
returned to the District Court of Toungoo in order 
that the applicant may have an opportunity of. 
applying that a formal amendment in the above 
sense should be made. The applicant is entitled t 

his costs, three gold mohurs. 


Ba U, J.—I agree. 


(4) (1929) LL.R. 7 Ran. 359. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


S.P.R.M.N. NACHIAPPAN 
v. 


THE CHETTYAR FIRM OF R.M.P.* 


Hindu law—Members of different Hindu families forming a partnership— 
Relationship of members groverned by Partnership Act—Mortgage suit 
against firm—Minor son of a partner impleaded as a pariner—Claim for a 
personal decree against minor limited to his interest in joint family property 
with his jather—Firm not a joint Hindu family business—Karta’s authority 
to-bind minor ina new business— Liability of minor’s interestin family 
property to pay father’s debt—Defences open to minor in execution proceed- 
ings against his father. : 

Six adult Hindus governed by the Wifakshara, but not belonging to the same 
family, entered into a business partnership Two of them had a minor son 
each. The respondents sued on a mortgage the firm and the six adults as well 
as the minors upon the footing that they were all partners in the firm. 
Only one adult member filed a written’ statement, and thereafter the plaintiffs. 
obtained a mortgage decree in the usual form against the firm and all the 


defendants as partners. _ In due course the mortgaged property was sold. The. 


sale proceeds being insufficient to satisfy the decree the plaintiffs sought for a 
personal decree for the balance against some of the adult defendants and the: 
minors, and in respect of the latter they asked for a personal decree limited. 
to the extent of the mincrs’ interest in their respective joint family properties. 
The appellant, who was one of the minors, contended that no personal 
decree could be passed against him, and that in fact hé was not joint with 
his father. He was not allowed to raise that plea, and the trial Court 
granted the plaintiff's application on the ground that the minor defendants 
were members of the defendant firm uponthe footing that they were members of 
joint Hindu families the karfas of which had formed the partnership. The 
minor appealed. The respondents contended that in any event under Hindu 
law a son’s interest in the joint family property was liable to be taken in 
execution of a personal decree against his father. 

Held, that (1) no liability in respect of the business of the firm could 
accrue to the defendants or any of them upon the footing that they were members. 
of an undivided joint Hindu family, because the business was not a family 
business carried on by an undivided joint Hindu family in any sense of the: 
term ; (2) the business was a new and not an ancestral one, and a karta could 
not impose any liability upon a minor member of the family in respect of such 
a business ; (3) according to the plaint the defendants were sued as partners of 
a firm governed by the Partnership Act and not otherwise ; (4) it was open to 
the appellant in the circumstances to contend on an application for a personal. 





* Civil First Appeal No. 12 of 1936 from the order of this Court on the 
Original Side in Civil Reg. No. 522 of 1931. 
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1936 decree against him that he was not joint with his father ; (5) the respondents 
cerene could not claim a personal decree against the appellant on the ground that he 


ee was liable for his father’s debt, as such ground was neither pleaded nor raised 
v, at the hearing of the mortgage suit ; (6) if the respondents in execution of their 
THE personal decree against the appellant’s father sought to attach the appeiiant’s 


‘CHETTYAR interest in the joint family property in liquidation of the decree against the 
ger oy father it would be open to the appellant in such execution proceedings to raise 
meats all the defences he might be advised to pursue. 


Hay (with him Chuckerburty) for the appellant. 
The claim was against the partnership firm and _ its 
members, and the judgment was given on that foot- 
ing. A personal decree against the appellant, who 
was a minor, was incompetent. It was equally 
incompetent upon the footing that the preliminary 
mortgage decree was “ against the defendants who are 
members of joint Hindu families constituting part- 
ners in the first defendant’s firm.” The preliminary 
decree was against the defendants as members of a 
firm governed by the Partnership Act, and not as 
members of joint Hindu families constituting a firm. 
Apart from the question whether such a firm can 
have any legal existence, the business was un- 
doubtedly not ancestral and consequently the minor’s 
interest in the joint family property could not be 
made liable for the debt. Sanyasi Charan Mandal v. 
K. Banerji (1); Benares Bank, Lid. v. Hari Narain 
(2). | 


Clark (with him Venkatram) for the respondent. 
The appellant is under a _ pious obligation to 
discharge his father’s debts and his interest in the 
joint family property is liable for the balance remain- 
ing due after the realization of the mortgaged 
properties. Brij Narain v. Mangla Prasad (3); 
Kandasami v. Kuppu (4); Kishun Pershad v. Tipen 








(1) 49 LA. 108. (3) 51 LA. 129. 
_ (2) 59 LA. 300. (4) LL.R. 43 Mad. 421. 
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Pershad (1); Ragunath vy. Pillai (2); Mulchand v. 
Jairamdas (3). 


Hay in reply. The third proposition in Brij 
Narain’s case is that unless the mortgage is to 
discharge an antecedent debt, it would not bind the 
‘estate. The other cases cited are authority for no 
more than that in a properly constituted suit a 
plaintiff may obtain the further relief of making the 
son’s interest in the family property liable for the 
- balance in case the sale proceeds of the father’s share 
prove insufficient. It was not open to the plaintiff 
to raise the question for the first time at the hearing 
of the application for a personal decree. The appellant 
had an answer but was not allowed to present it. 


PacE, C.J.—This appeal must be allowed. 

It appears that six adult Hindus governed by the 
Mitakshara, but not belonging to the same family,— 
the 2nd defendant, the 3rd defendant, the 4th 
defendant and the 5th defendant each belonging to 
different families—entered into a business partnership 
under the firm and style of R.M.N. Chettyar Firm. 
The 3rd defendant had a minor son, defendant 3 (a), 
and the 5th defendant had a minor son, defendant 5 (a). 
It appears that the firm borrowed money from the 
plaintiff firm, and secured the loan by a promissory note 
and a mortgage created by deposit of title deeds. 

In Civil Regular Suit No. 522 of 1931 the plaintiff 
firm brought a suit to recover the amount due under 
the mortgage, and they impleaded as the Ist defendant 
the R.M.N. Chettyar Firm, and also defendants 2 to 5 (b) 
upon the footing that they were the partners in the Ist 
defendant firm. In paragraph 4 of the plaint it is 


(1) LL.R. 34 Cal. 735. (2) 17 M.LJ. 283. 
(3) 37 Bom. L.R. 238. a 
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specifically stated that the names of the mortgagors 
were “R.M.N. Chettyar Firm and its partners. 


defendants 2, 2 (a), 3, 3 (es), 4,5, 5 (ey and 5 (6).” 
What was sought was the usual mortgage decree for 
sale of the property, and leave to apply for a personal 
decree against the defcndants in the event of the sale, 
proceeds falling short of the amount due under the” 
decree. Only defendant 2 (a) filed a written statement, 
and at the trial evidence was adduced on behalf of the 
plaintiffs that the partners in the defendant firm were 
defendants 2 to 5 (5), and that one of the partners was 
the defendant 3 (a) who is the presentappellant. Upon 
that footing a preliminary mortgage decree in the 
usual form was passed against all the defendants, and 
in due course a final decree for sale was passed 
against the same party defendants. It is to be 
observed that at the trial no issue was raised and it was 
neither contended nor pretended that the cause of action 
against the defendants was based upon any other 


‘ ground than that each and every one of them was a 


sale of the. property ‘subject to the mortgage proving to 
be insufficient to cover the amount due under the 
decree the plaintiffs sought a personal decree against 


_ the defendants other than defendants 2 and 4, against. 


the families of defendants 3, 3 (a) and 5, 5 (a), and against 
the defendants 3 (a) and 5 (a) to the extent of their 
respective interest in the properties of the S.P.R.M.N. 
and V.M.T.T. families for the balance of the 
decretai amount outstanding. The appellant, who at 
all material times has been a minor, contended (1) that 
no personal decree could be passed against hb”, and (2) 
that he was not a member of an undivided joint Hindu 
family consisting of himself and his father the 3rd 
defendant. At the hearing of the application for a 
personal decree Leach J. réfused to allow the 
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appellant to raise or canvass the question whether 
he was a member of an undivided joint Hindu 
family consisting of himself and his father, and 
being of opinion that the minor defendants were 
members of the Ist defendant firm upon the 
footing that they were members of juint Hindu 
families the kartas of which had formed’ the 
partnership Leach J. passed a personal decree 
inter alia against the minor defendants 3 (a) and 
5 (a) limited to their interest in the property of 
their respective joint families. Against that order 
the present appeal has been brought. ; 
Now, it was not contended at the hearing of 
the appeal by the learned advocate who appeared on 
behalf the respondents that the appellant was a partner 
of a firm which was a partnership within the meaning 
of that term as used in the Partnership Act. 
But, in my opinion, if he was not a member of 
such a firm he was nota member of any partnership 
firm known to the law. It was contended befor: 
Leach J. that the preliminary and final decrees ir 
the suit were not passed against the defendants a: 
being members of a firm within the Partnershir 
Act, but as being members of one or other ol 
three undivided joint Hindu families who were 
carrying on business together with the 4th defendant, 
and that under the personal law to which they 
were subject each aud every of the defendants 
were partners in the Ist defendant firm. With all 
respect to the learned trial Judge it appears to me 
to be plain, having regard to the persons who 
admittedly were the partners in the firm, that no 
liability in respect of the business of the alleged 
firm could accrue to the defendants: or any of 
them upon the footing that they .were members 
of an undivided joint Hindu family, because the 
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business was not a family business carried on by an 
undivided joint Hindu family in any sensé of the term. 
Further, as the business was a new and not an 
ancestral one the 3rd defendant could not impose 
any liability upon his minor son in respect of such 
a business. Of course, it is well settled that a 
Hindu, like any one else, is entitled to join with 
other persons, whether they are Hindus, Moham- 
medans or other people, for the purpose of forming a 
business partnership, but unless all the members of 
the so-called firm are members of the same undivided 
joint Hindu family the rights of the partners in the 
firm are determined by the Parinership Act and not 
by the personal law which governs the relations 
inter se of the members of an undivided joint Hindu 
family which carries on an ancestral business. It 
follows therefore, in my opinion, from a perusal of 
the plaint ex necessitate rei that the present suit was 
brought against the defendants upon the footing that 
they were members of a firm governed by the 
Partnership Act and not otherwise. It is common 
ground in such circumstances that no personal 
decree could be passed against the minor appellant 
upon the cause of action alleged in the plaint. 

Mr, Clark, however, on behalf of the respondents 
contends that as the plaintiffs are entitled to a 
personal decree against the father of the appellant 
for the amount outstanding under the mortgage, and | 
as under the Hindu law a son’s interest in the. 
family property is liable to be taken in execution of 
a personal money decree against his father, and as 
in fact, (though for some other purpose and upon 
some other footing), the appellant was impleaded as © 
a defendant in the suit, they are entitled to obtain 
a personal decree against the appellant to the extent 
of his interest in the joint Hindu family composed of 
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himself and his father the 3rd defendant. The learned 
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trial Judge refused to allow the appellant at the hearing S2-R-MN- 


of the application to raise the question whether he 
was in fact a member of a joint. undivided Hindu 
family composed of himself and his father. In any 
event I should have thought that he ought to have 
been allowed, upon the hearing of the application 
for a personal decree to be passed against him, to 
raise that issue because, until the question arose 
whether the plaintiffs possessed a right to claim a 
personal decree against the father, having regard to 
the frame of this suit it was immaterial whether the 
appellant was a member of an undivided joint Hindu 
family of which his father was a member or not, 
the question being whether the appellant was a 
member of a partnership firm governed by the 
Partnership Act. It would equally have been 
immaterial, if it had been open to the plaintiffs to 
contend that the defendant firm was a firm composed 


‘of members of an undivided joint Hindu family, - 


because it is now setiled law that the karta of a 
family, whether he is the father or any other male 
member of the family, cannot bind a minor member 
of the family to the extent even of that minor 
member’s interest in the joint family property by 
-starting a new business, and it is not disputed that 
the business carried on by the Ist defendant firm 
was a new and not an ancestral business. It only 
‘became material to consider whether the appellant 
was a member of an undivided joint Hindu family 
when a claim to a personal decree was_ preferred 
against the appellant upon the footing that the 
appellant’s father was liable to a personal decree, and 
therefore that the appellant as his son was liable 
even in his life-time to liquidate his father’s personal 
debt to the extent of his interest in the joint family 
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property. It appears to me, therefore, that the 
appellant in any event ought to -have been given an 
‘opportunity at the hearing of the application to raise 
and contest the issue whether he was a member of 
an undivided Hindu family and joint with his father. 

In my opinion, however, in the circumstances 
obtaining in the present case the plaintifi-respondent 
firm ought not to. be allowed, on an application for a 
personal decree in the mortgage suit, to raise the question 
whether the appellant was liable to liquidate his father’s 
debt merely because the appellant happened to have 
been impleaded for some other purpose in the suit. In 
my opinion if the plaintiffs claimed or sought a personal 
decree or a declaration against thé appellant upon the e 
ground that he was bound to pay his father's debts _ 
a decree in that sense ought to have been claimed 


before the preliminary decree in the mortgage suit __ 


was passed, if indeed (although it is not necessary for the 
present purpose to determine), it would be competent 
in a mortgage suit to add to the claim under the mortgage 
a claim to a personal decree upon that footing, 
This is not a case in which the plaintiff sought but failed 
to substantiate at the trial a claim that the appellant 
was liable as a partner, and then claimed at the trial 
the alternative relief now prayed for. In the present 
case not only was the-suit based and decided upon ithe 
allegation that the appellant was liable as being a 
member of a partnership and not otherwise, but the 
claim that the appellant was liable upon a wholly 
distinct cause of action, which raises independent 
issues of law and fact, was neither mooted nor. 
suggested until the sale proceeds of the property proved 
insufficient to liquidate the amount due under the’ 
decree anda personal decree. was sought against 
the mortgagor as ancillary and pursuant to the 
mortgage decree that had been passed against him. 
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GoopMAN Roperts, C.J.—The questions which I 
have referred for the decision of a Full Bench of this 
Court are as follows : 


“(1) When a person is accused of any offence, and alleges 
the existence of circurnstances which bring the case within the 
General Exceptions cf the Indian Penal Code or within any 
special exception or proviso contained in any other part of the 
same Code, or in any law defining the offence, does section 105 
of the Indian Evidence Act or any other rule of law provide that 
‘when facts prima facie constituting the offence are proved by the 
prosecution, and from the examination of the accused or evidence 
tendered by the defence in attempted discharge of the burden of 
proof then laid upon the .accused by the said section (105), the 
Court hasa reasonable doubt as to whether the said burden of 
proof has been discharged by the accused person, or as to the 
truth of the statement of the accused or evidence tendered, the 


. Court should convict the accused ? 


(2) Is the decision of the House of Lords in Woolimington v. 
The Director of Public Prosecutions (1935 A.C. 462) inconsistent 
“vith the law of British India, or should it be regarded as 


_ explaining the meaning of the phrase ‘the burden of proving the 
_ circumstances is upon him, and the Court shall presume the . 
. absence of such circumstances’ in section 105 of the Indian 


Evidence Act, 1872 ? 


(3) Where an accused person is charged with murder, and the 
person alleged to have been murdered denounced the accused as 
his assailant in the presence of the accused and of other witnesses 
before his death, and the accused person remained silent, is such 
silence on his part a proper matter to be taken into consideration 
in assessing whether a subsequent defence set up by him, that he 
struck the deceased in the exercise of the right of self-defence, is 
true ? 


(4) If the answer to the third question is in the affirmative, is 
the omissior by the trial Court to question the accused as to his 
silence (in accordance with section 342, Criminal Procedure Code) 
an irregularity ; and if so, and it appears from the judgment that 
the matter upon which the accused was not questioned was 
regarded as important by the trial Judge, can the conviction of the 
accused be sustained ?” 
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The answer to the first question is one of great 
importance because it involves a fundamental principle 
of criminal law common to England and to British 
India. The main proposition may be laid down simply 
as- follows : in all criminal cases where there is a 
reasonable doubt as to the guilt of an accused person 
at the close of the whole of the evidence the accused 
is entitled to be acquitted. 

Section 105 of the Indian Evidence Act runs thus : 


‘“ When a person is accused of any offence, the burden of 
proving the existence of circumstances bringing the case within 
any of the General Exceptions in the Indian Penal Cade, or 
within any special exception or proviso contained in any othe: 
part of the same Code, or in any law defining the offence, is 


. upon him, and the Court shall presume the absence of such 


circumstances.”’ 


There has been in some quarters much confusion 
as to the meaning of the words “ the burden of proof.” 
In criminal cases the burden of proof, using the 
phrase in its strictest sense, is always upon the 
prosecution and never shifts whatever the evidence 
may be during the progress of the case: if on a 
review of all the evidence the prosecution has failed 
to establish the guilt of the accused beyond reasonable 
doubt, he is entitled to be acquitted. Some references 
were made in the argument to a popular theory that 
Courts give to the accused what is known as “the 
benefit of the doubt” ; the phrase is misleading and 
should be avoided in any attempt at accurate expression. 
The accused does not receive'a benefit, nor does 
humanity grant him some boon dictated by the. 
instinct of mercy in opposition to the ends of justice. 


: Where there is an element of genuine doubt then 
‘there must be an acquittal as a matter of ‘right, oe 
not 7 as a matter of grace or favour. 
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Now, it is not for the prosecution to examine all the 
possible defences which might be put forward on behalf 
ofan accused person and to prove that none of them 
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applies. In order to make this clear section 105 of the UDawarata, 


Indian Evidence Act says that the Court shall presume 
the absence of. such circumstances as may bring the 
case within the ambit of a possible defence. But Hi 
the evidence adduced by the prosecution is itself | 
consistent” not,” only with the guilt of the accused | 
‘but with his possible innocence, | it is clear that there 
can be no conviction. In the same way if such 
evidence is consistent not with innocence but with 
the commission of a lesser offence than that with 
which the accused person is charged, it is clear 
that the conviction (if any) must be restricted to a 
conviction for such lesser offence. 


; . : : = * 
In many instances little or no evidence in favour 


of the accused will have transpired at the end of 
the. casé for the prosecution. When this is so, then 
in another and quite different sense the burden of 
proof is cast temporarily on the accused; when 
sufficient proof of the commission of a crime has 
been adduced and the accused has been connected 
therewith as the guilty party, the burden_of proof. in. 
the sense of introducing _ evidence in rebuttal of the 
case for the prosecution is laid upon him. If evidence 
is then adduced for the defence which leaves the 
Court in doubt as to whether the accused ought to 
be. excused from criminal responsibility, or found 
guilty of a lesser offence than that with which he 
stands charged, then at the conclusion of all the 
evidence it must still be remembered that it is 
incumbent upon the prosecution to have proved their 
case. Put shortly, the test is not whether the 
accused has proved beyond all reasonable doubt 
that he comes within any exception to the Indian 
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4 Penal Code, but whether in. setting up his defence 
‘he has established a reasonable. doubt in the case 
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| for “the prosecution and has thereby earned his right 
(‘to an acquittal. 

By section 106 of the Indian Evidence Act 
when any fact is especially within the knowledge 
of “any person “the burden of proving that fact is 
‘upon him. The burden of proof referred to here 
is that of introducing evidence merely and _ the 
phrase is used in the same sense as in section 
105. Section 106 does not cast any burden on an 
accused person to prove that no crime was com- 
mitted by proving facts specially within his knowl- 
edge: nor does it warrant the conclusion that if 
anything is unexplained which the Court thinks the 


accused could explain he ought therefore to be 


found guilty. [Stephen Seneviratne v. The King (1).] 

I would answer the first question in the negative. 
_ Passing on to the second question I hold that 
the decision in Woolmington v. The Director of Public ~ 
Prosecutions (2) is in no way inconsistent with the 
law in British India. Indeed the principles there 
laid down form a valuable guide to the correct 
interpretation of section 105 of the Indian Evidence 
Act. It is unnecessary to decide. any question 
relating to insanity in the present reference, and 
the effect of our decision in no way alters the 
existing law on the subject. oA 

Passing on to the third question I am of opinion 
that the fact that an accused person remains silent 
when denounced in the presence of witnesses by 
another person as the latter’s assailant is admissible - 
in evidence. The reason of the confrontation of the 
accused by the person he is alleged to have attacked 











(1) (1936) 41 CW.N. 65. (2) (1935) A.C. 462. 
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appears to me to be two-fold. First it is of 
importance as affording evidence of identification : 1 
the victim dies it may be of the highest importance that 
before his death he identified the accused as his 
assailant: if he lives and gives evidence of the 
identity of thé accused at the trial the fact that he 
did so at: the first possible moment is often valuable 
as showing the consistency of his story. Secondly it 
affords the accused person an opportunity, of which 
however he is not bound to avail himself, either of 
denying that he is the person who attacked the injured 
party or of setting up some fact which may at a 
later stage form part of his defence, such as that 
he was acting in self-defence, or under grave and 
sudden provocation, or that the injuries received were 
due to accident. : “ 

The degree of weight to be attached to the 
silence of an accused person in such circumstances 
depends upon the nature of the case. Many factors 
must be taken into account in assessing it and no 
hard and fast rule can be laid down. Illustrations 
which may afford a guide can be found in the cases 
of Rex v. Feigenbaun (1); Rex v. Whitebread (2) and 
Rex v. Tate (3). Care must be taken in all cases 
not to put too high a value on the absence of an 
immediate denial unless the surrounding facts point 
anequivocally to the conclusion that any accused person, 
whether educated or ignorant, cautious or impulsive, 
voluble or taciturn, would have felt bound to make a 
‘ejoinder in view of the particular charge against him 
ind in the particular circumstances prevailing when 
1¢ was made aware of it. It is not permissible to 
rive at an adverse verdict on the strength of the 


(1) (1919) 1 K.B. 431. ; {2) (1929) 1 K.Bz-99, 
(3) (1908) 2 K.B. 680. 
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opinions formed as to the conduct of an accused 
person; or to allow the silence of an accused 
person to supplement a case for the prosecution which 
at the conclusion of the evidence heard on both 
sides is too weak to justify conviction. Stephen 
Senevirante v. The King(1). (Judgment of Lord Roche 
at page 78.) . . 

If, however, the silence of the accused is to be 
regarded as an important point for the prosecution— 
and in the case under review the Sessions Judge 
apparently so regarded it—then at the Sessions Trial 
it is necessary by reason of section 342 of the 
Criminal Procedure Code for the trial Court to put 
to the accused as part of the case for the Crown 
the fact that he remained silent, and to invite his 
explanation as to why he did so. The provisions 
of this section make it clear that this examination 
takes place for the purpose of enabling the accused 
to explain any circumstances appearing in the 
evidence against him. Maung Hman and one v. 
King-Emperor (2). . 

Passing on to the fourth question it must be. 
noted that an omission to put a question necessary 
by virtue of the provisions of section 342, Criminal 
Procedure Code, is dealt with by section 537 of the 
Criminai Procedure Code. The question for the 
Court in every case in which an irregularity of this 
kind has been committed is whether in fact a failure 
of justice has been occasioned by reason of the 
irregularity which has occurred. The consequerice 
of this provision is that the Court must go into 
the merits of the case before quashing a conviction 


- by reason of such irregularity. It is clear, however, - 


that where the irregularity is such as to deprive an 


(1) (1936) 41 C.W.N, 65. (2) (1923) LL.R.1 Ran. 689. 
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~ accused person of defending himself upon a point 


which the trial Judge and/or the assessors or jury 
regarded, or may have regarded, as of serious 
import, it cannot be said with confidence to have 
been inseparable from a. failure of justice. Where 
jthe facts show independently of any irregularity 


‘which has taken place that the accused has clearly 
committed an offence, the irregularity which has 
“occurred will not save him. from punishment ; but « 
‘if it is impossible for the appellate Court to say 


that the trial Court would have been bound to 
-come to. the same conclusion if there had been no 
irregularity, the conviction ought to be quashed. 
The question has already been answered in this sense 
by the decision in U Ba Thein v. King-Emperor (1). 


LEACH, J.—-I am in agreement with the views 
expressed in the judgment of my Lord the Chief 
Justice, and have nothing to add. 


DUNKLEy, J.—In my opinion, the first and second 
questions propounded must be answered together. 
In so far as the Law of British India has. been 
codified in Acts of the Legislature (and the greater 


. part of it has been enacted in statutory form) the 


Law of British India is the law contained in these 
Acts and nowhere else. Decisions of learned Judges 
are, of course, of the greatest value in assisting 
Judges, before whom similar points subsequently 
arise for decision, to construe the meaning of 
statutory provisions, and are frequently of binding 
authority ; but care must be taken in utilizing for 
this purpose decisions of the English Courts. Before 
applying an English decision it must first be 
ascertained how far the statute law of India coincides 


(1) (1930) 1:L.R. 8 Ran. 372, 
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with the Law of England which the decision explains. 
and expounds. Where the Law of British India. 
appears on examination to be the same asthe Law of 
England on any subject, the decisions of the 
English Courts on that subject form a most valuable: 
guide to the Courts in India, and a decision of the: 
House of Lords on such a subject must be considered 
to be of paramount authority in India. Thisis, in my 
opinion, the correct standpoint from which the 
decision of the House of Lords in Woolmingion v.. 
Director of Public Prosecutions (1) should be con-- 
sidered by the criminal Courts of this country. It. 
is the latest and most authoritative exposition of 
the Law of England on the subject of the duty 
which lies upon an accused person who, when the 
elements constituting a criminal offence have been 
proved against him by the prosecution, pleads in 
defence that owing to the existence of special. 
circumstances his act or acts did not amount to that. 
offence. The judgment of Viscount Sankey L.C.. 
in this case ought to be accepted as a binding 
authority by every criminal Court in British India in 
so far as the law of British India on this subject, which: 
is comprised within the terms of section 105 of the 
Indian Evidence Act, coincides with the Law of 
England. Poa 
The true construction of section 105 of the Evidence: 
Act depends upon the meaning to be assigned’ 
to :that difficult expression ‘‘ Burden of Proof.’”” 
Section 101 of the Act enacts that “When a person 
is bound to prove the existence of any fact it is said 
that the burden of proof lies on that person,’ but 
the phrase “burden of proof’ is used in two 
distinct meanings in the law of Evidence, namely, 


Pe (1) 1935) A.C. 462, 


aonanontnnestareeeabiarnes, 
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the burden of establishing a case, and the burden 
-of introducing evidence [Pickup v. Thames and 


wacsent, 


oMSH ey 


Mersey Marine Insurance Co., Lid. (1), Hem Chan- 
dra Chowdhury v. Kalu. Prosanna Bhaduri. (2)]. 
The burden of establishing a case remains through- 
out the trial where it was originally placed ; it 
never shifts. The burden of evidence may shift 
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constantly as evidence is introduced by one side _ 


or the other. The phrase is used in both these 
meanings in the Indian Evidence Act. 

The general provision regarding burden of proof 
is to be found in section 101 of the Act. It is a 
fundamental principle that in a criminal trial the 
burden of proof lies upon the prosecution to establish 
the charge against the accused beyond reasonable 
doubt. This principle is enacted in section 101 and 
illustration (a) to that séclion, read with the definition 
of “proved” in section 3 of the Act. Section 101 
and illustration (a) thereto are in the following terms : 


“101. Whoever desires any Court to give judgment as to any 
legal right cr liability dependant on the existence of facts which 
he asserts must prove that those facts exist. Whena person is 
bound to prove the existence of any factit is said that the burden 
of proof lies on that person. 


Illustrations. 


(a) A desires a Court to give judgment that B shall be 
punished for a crime which A says B has committed. A must 
prove that B has committed the crime.” 


It is plain that in this section the term ‘“ burden 
of proof” is used in the first of its meaning, 
namely, the burden of establishing a case. In a 
criminal trial the burden of proving everything 
essential to the establishment of the charge against 
the accused lies upon the prosecution, and that 


(1) (1878) 3Q.B.D. 594, 600. (2) (1903) ILL.R. 30 Cal. 1033, 1042, 
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burden never changes. But it would cleari: 


an impossible task on the prosecution if U: 


cution were required to anticipate every 


defence of the accused: and to establish ti. 


such defence could not be made out, anc 
task the prosecution is relieved by the fr: 
of section 105 and its closely allied section, 
106. Section 105 enacts that the burden o! 
the existence of circumstances bringing the c: 
in any general or special exception in th. 
Penal Code shall lie upon the accused, and i 
shall presume the absence of such circu: 


In this section the phrase ‘‘ burden of ;- 


clearly used in its second sense, namely, i 
of introducing evidence. The major burde: 
establishing on the whole case the guilt of thé 
beyond reasonable doubt, never shifts i: 
prosecution. The duty of the accused unde 
105 is to introduce such evidence as will 
the presumption of the absence of circy 


bringing the case within an exception, 


suffice to satisfy the Court that such cires 
may have existed. The burden of the iss 
the non-existence of such circumstance: 


‘shifted to the prosecution, which has 
discharge the major burden of proving on i. : 


case the guilt of the accused beyond r. 
doubt. I should perhaps point out that the : 
tion of the accused before the Committi: 
is, under section 287 of the Code ef 


Procedure, evidence at the Sessions trial, «:: 


under section 342, the examination of the 


at any trial “may be taken into consideraii. 


is to this extent evidence at the trial. 
The conclusion therefore is that if the Coui 
is satisfied, from the examination of the accusect 
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evidence adduced by him, or from circumstances 


appearing from the prosecution evidence, that the 
existence of circumstances bringing the case within 
the exception or exceptions pleaded has been proved; 
or upon a review of all the evidence is left in 
reasonable doubt whether such circumstances do 
exist or not, the accused, in the case of a general 
exception, is entitled to be acquitted, or, in the case 
of a special exception, can be convicted only of the 
minor offence. I agree that the answer to the first 
question should be in the negative. 
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Before leaving this topic, I think it as well to - 


make some observations regarding the situation which 
arises when the accused denies in foto the act or 
acts alleged, and evidence of the existence of 
circumstances bringing the case within a general or 
special exception is to be found in the evidence 
for the prosecution. Although this matter is not 
strictly within the ambit of the question referred, it 
is a case which frequently arises in this country 
where, owing to ignorance and/cr bad advice, the 
accused usually denies having committed the act, 
however overwhelming the evidence, and fails to set 
up the defence which is open to him. In Emperor 
v. Wajid Husain (1) a Bench of the Allahabad High 
Court observed as follows : 


“Circumstances which would bring the case of an accused 
person within any of the general exceptions in the Indian Penal 
Code can and may be proved from the evidence given for the 
prosecution or to be found elsewhere onthe record ; but there 
must be evidence upon which such circumstances can be found to 
exist, and when they are not shown to exist the Court is, under 
section 105 of the Evidence Act, bound to presume the absence 
of such circumstances.” 





(1) (1910) ILL.R, 32 All. 451. 
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Where it appears from the evidence for the 
prosecution that there are reasonable grounds for 
holding that the case falls within an exception, the 
presumption enacted in the last line of section 105 
does not arise at all. The burden is on the prose- 
cution to establish the guilt of the accused beyond 
reasonable doubt, and if upon a review of all the 
materials on the record there appears a_ reason- 
able doubt as to whether the case falls within any 
exception, the prosecution has failed. to discharge 
that burden, and the accused must be acquitted or 
convicted only of the minor offence, as the case 
may be, ; 

It is therefore clear that the Law of British India | 
and the Law of England are identical on this branch 
/ot the criminal law, and the case of Woolmington v. 
Director of Public Prosecutions (1) must be regarded. 
as an authoritative exposition of the Law of British _ 

India. With the greatest respeci,I think that Wool- 
mington’s case lays down the law in the sense 
which I have endeavoured to explain. _ 

In regard to the third and fourth questions I] 
have nothing to add to the judgment of my Lord... 
the Chief Justice, which I have had the advantage 
of reading and with which I am in complete 
agreement. 


[11th Dec. His Lordship the Chief Justice found 
the accused guilty of culpable homicide under 
s. 304 (1) of the Indian Penal Code, and sentenced 
him to seven years’ rigorous imprisonment. His Lord- 
ship: confirmed the sentence of three years on the 
second charge and directed the two sentences to 
run concurrently.] . / 


(1) (1931) A.C, 462. 


G.B.C.P.0.—No. 61, H.C.R, 20-1-37-—2,500. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, 


U SAN AND ANOTHER 
v. 
MAUNG SEIN.* 


Mortgage—A nomalous morlgage—Personal liability to repay loan—Nature and 
terms of the transaction—Promise to redcem when required by the 
mor gagee—Implied promise to repay personally—Transfer of Property 
Act (IV of 1882 and XX of 1929), s. 58 (g). 

- Whether there is any personal liability on the mortgagor in an anomalous 
mortgage to repay the loan depends on the terms, of the bond and the 
nature of the transaction between the parties, 

Gupta v? The Administrator-General of Burma, 1.L.R. 5 Ran. 558; Pars Ram 
v. Brij Mohan Lal, 1.L.R.-13 Lah, 259 ; Ram Narayan v. A. N. Mukherji, LL.R, 
44 Cal. 388—referred to, 

In respect of aloan the borrower mortgaged his lands with possession 
to the lenders. He stated in the bond “I shal! redeem them if the mortgagees 
want meto redeem them.” Later he borrowed a further sum fromthe 
lenders on the mortgage of the same properties and stated in the bond 
“‘ Regarding the said lands, 1 agree to be held responsible in accordance with 
the terms of the original deed, and at the time of redemption, I shall redeem 


them (by payment of) the original mortgage sum and the further sum.” The | 


mortgagees filed a suit against the borrower and eventually got the mortgage 
lands sold. The sale proceeds were insufficient to satisfy the debt, and 
so thes: applied for a persona] decree for the balance. = 
Held, that the mortgage was an anomalous one, and that there was 
an implied personal covenant on the part of the borrower to repay the 
- loan and the mortgagees were, subject to limitation, entitled to a personal 
decree. 
Luchmeshar Singh v. Dookh Mochen, 1.L.R. 24 Cal. 677 ; Nagar Damodara 
' v, Chandappa, 1.L.R. 56 Mad. 892 : Narotam Das v. Sheo Pargash Singh, LL.R. 
10 Cal. 740—distinguished. 


A. N. Basu for the appellants. 
K. C. Sanyal for the respondent. 


Mya Bu, J.—This is an appeal from an order 
refusing to pass 2 personal decree in a mortgage 
suit. The suit was for recovery of the principal sum 





* Civil Second Appeal No. 306 of 1935 from the judgment of the District 
Court of Sagaing in Civil Appeal No. 27 of 1935. 
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due on the mortgage and for a decree for sale of 
the mortgaged property in the event of the defendant 
failing to pay the same within the time allowed by 
the Court and for a personal decree for the balance 
in the event of the net sale proceeds being found 
insufficient to pay up the decretal amount. The 
mortgagees filed this suit on the 10th May, 1934. 
The mortgages relied on were created by two 
registered mortgage deeds of one and the same 
holding of paddy land dated the 11th May, 1926, 
and 6th December, 1927, for Rs. 1,500 and Rs. 500 
respectively. In the first of these deeds it is stated 
that the mortgagor said : 


“ Please accept in mortgage with possession for Rs. 1,500 for 
a term of three years my paddy and Valands, © * * “% % 
I shall redeem them if. the mortgagees want me to redeem 
them,” 


In the second deed. it is. stated that the 
mortgagor who took the further loan said to. the 
mortgagees : 

‘* Please pay me a further sum of Rs. 500 on the paddy and ya 
lands, which were mortgaged under a registered deed of the 11th 
May, 1926, * * * for three years from the date of payment 
of this further sum. Regarding the ‘said lands, I agree to be 
held responsible in accordance with the terms of the original 
deed, and at the time of redemption, I shall redeem them (by 
payment of), the original mortgage sum and the further sum.” 


The plaint set out, inter alia, that the mortgage in 
each case was one with possession for three years ; 
that the mortgagor undertook to redeem the property 
when the mortgagees. required redemption to be 
made; and that in spite of demands, the last of 
which was by means of a iawyer’s notice, the 
mortgagee failed to redeem. The mortgagor filed a 
written statement admitting all the allegations in the 


seonesencenn npr tN aSnANer Nate BNta 
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plaint but submitting that the plaintiffs were not 
entitled to a personal decree against the defendant 
as the plaintiffs’ claim to a personal decree is barred 
under the Law of Limitation, and there was no 
personal covenant to pay. The contest between the 
parties has, so far, centred around the point whether 
there was any personal covenant on the part of the 
mortgagees to pay the mortgage debt. After having 
filed this written statement a preliminary decree was 
passed as in an ordinary mortgage suit for sale. 
‘The defendant having failed to pay the amount 
mentioned in the preliminary decree within the time 
allowed therein, the plaintiffs applied for a final 
decree which was granted in due course. The net 
‘sale proceeds under the final decree being insufficient 
to fully satisfy the decretal amount, the plaintiffs 
applied for a personal decree for the balance. The 
Court of first instance and the Court of first appeal 


. came to the conclusion that the deeds did not 


contain a personal covenant by the mortgagor to 
re-pay the mortgage debt, and that, therefore, the 
mertgagor was not personally liable to pay the 
balance for which a personal decree was sought. 
Such a covenant, in my opinion, is quite clearly 
implied, if not expressed, in the undertaking to 
redeem the. mortgaged property if the mortgagees 
required redemption to be made. Redemption of the 
mortgaged property postulates payment or satisfaction 


of the mortgage debt, and if the mortgagees are 


entitled to require redemption to be made by the 
mortgagor, they must be entitled to demand 


repayment of the mortgage debt. It is urged that in 
a. mortgage of the kind created by either of the 
deeds in question a. personal covenant cannot be 
implied where no personal obligation to re-pay is 


provided for. The. mortgage in this case does not 
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fit in with any of the kinds of mortgage defined in 
clauses (6), (c), (d), (e) and (f) of section 58 of the 
Transfer of Property Act. It makes a good approach 
to ‘‘ usufructuary mortgage’ as defined in clause (da) 
but does not fall entirely within its ambit. It was 
stipulated that the mortgagee was to receive possession 
of the mortgaged property, and he did _ receive 
possession thereof, but there is a stipulation involved 
in the expression “mortgage with possession for 
three years” to the effect that for three years the 
mortgagor would not be entitled to exercise his 
right of redemption and the mortgagor would not be 
entitled to demand redemption during that period. 
The three years period was to commence from the 
time of the second deed as stipulated therein. After 
the expiry of the three years, during which neither 
party was at liberty to enforce his rights, whatever 
they might be, what was to happen? If it was a 
usufructuary mortgage pure and simple, the mortgagor 
would have the right to redeem the mortgaged 
property at any time during the period of limitation, 
but the mortgagee would have neither the right to 
foreclose nor the right to be redeemed, that is to 
say, to enforce payment by means of a suit for a 
mortgage decree for sale of the mortgaged property. 
In the mortgage under consideration, however, the 
mortgagor expressly gave. the mortgagees the right 
to require redemption to be made by him. The 
kind of mortgage known as “anomalous mortgage” 
defined in clause (g) of section 58 of the Transfer 
of Property Act is the only one in which the mortgage 
under consideration may be placed according to its 
terms. In the case of Gupta v. Administrator-General 
of Burma (1) Rutledge C.J. and Brown J., after 





(1) (1927) I.L.R. 5 Ran. 558. 


’ 
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quoting with approval the observation of Rankin J. 
in Pell v. Gregory (1), 


“In India a mortgage does not necessarily import a personal 
obligation to repay. Prima facie this obligation is p.esent in 
simple mortgages, and of. course, in English mortgages. Prima 
facie it is not present in mortgages by conditional sale and in 
usufructuary mortgages. In each case the question is- one of 


construction of the mortgage instrument * * *.”, 


held that 


“a personal covenant cannot. be implied in an anomalous 
mortgage, where no personal obligation to re-pay is provided for.” 


The mortgage was described as an “anomalous 
mortgage,” but its terms were not set out in 
material particulars in the judgment, and in my opinion 
the conclusion arrived at by the learned Judges was 
simply that the question was in each case one of 
construction of the terms of the mortgage instrument. ' 

The principle laid down by their Lordships of 
the Privy Council in Ram Narayan Singh v. 
Adhindra Nath Mukherji (2), as I understand it, is 
that whether there is any personal liability on the 
mortgagor or not depends on the words of the bond 
and the nature of the transaction between the parties. 
Lord Parker observed at page 400: 


“The sole question which remained therefore was whether 
there was any personal liability on the part of the mortgagor 
for payment of that portion of the loan and interest which 
remained unsatished out of the rents of the villages. In 
considering this question it musi be borne in mind (1) that a 
loan #rima facie involves such a personal liability; (2) that 


‘ such a liability is not displaced by the mere fact that security is 


given for the repayment of the loan with interest ; but (3) that 


(1) (1925) ILL.R. 52 Cal. 828. (2) (1916) LL.R. 44 Cal. 388. 
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" the nature and terms of such security may negative any personal. 


liability on the part of the borrower.” 


That case deals with the claim by a usufructuary 
mortgagee against his mortgagors to enforce an alleged 
personal liability of the mortgagors when the 


‘mortgagee found that he could not receive by 


collection of rent from the property mortgaged 
sufficient to discharge the principal of the loan with 
interest as mentioned in the deed, and _ their 
Lordships held that the nature and terms of the 
deed were such as to show that it was not originally 
intended that the mortgagor should be personally 
liable. It was held in the case of Pars Ram J aishi- 
Ram v. Brij Mohan Lal and others (1), that 


“even assuming the deed in the present case to be a 
usufructuary mortgage, the words ‘the mortgagees shall be 
competent to recover the same in any way they like’ in the deed ~ 
meant that the mortgagees could recover it also from the person: 
and other property of the mortgagor.’ 


rom these authorities it follows that a mere 
determination that a mortgage is a usufructuary 
mortgage cr an anomalous mortgage does not bring 
the matter to an end, but the nature of the 
transaction and the terms of the deed must be 
considered in arriving at a determination whether the 
mortgagor is personally liable to discharge the mortgage 
debt. This proposition has hardly been assailed on 
behalf of the respondent who, however, urges that the 
passage “I shall redeem when the mortgagees. 
require redemption to be made” does not involve a 
personal undertaking to pay the mortgage debt. For 


this contention the interpretation put on the mort- He 


gage bond in the case of Luchmeshar Singh v. Dookk 


(ij (1931) LL.R. 13 Lah, 259. 
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Mochan Jha and another (1) is relied on. In the 
mortgage bond in that case it was stipulated, 


“having paid the principal money in the month of Chait 1297 we 
shall take back the document and the land. In case we fail to 
repay the principal money at due date the sudbkarna bond shall 
remain in force.” , 


and it was held that in this contract there was no 
agreement to re-pay the principal money. It is plain 
that this stipulaticn did not give the mortgagee any 
right to require redemption regarding which the 
mortgagor had the legal right to exercise at any time 
within the period of limitation, and the passage 


“in case we fail to repay the principal money at due date the 
sudbharna bond shall remain in force”’ 


connotes something just the opposite of the right in 
the mortgagee to enforce payment or redemption at 
his discretion. The learned advocate for the appel- 
lants has also referred me to .the case of Nugar 
Damodara Shanbhogue v. Chandappa Puiary and 
thirty others (2) where it was held, 


“that, on the true construction of the mortgage deed, there was 
no personal covenant to repay the balance of the mortgage money 
so as to entitle the mortgagee to sue for sale of the mortgaged 
property for the realization of that amount.” 


The terms of the mortgage deed in that case do not 
show like those of the mortgage deeds before me 
that the mortgagor had the right of demanding 
redemption of the mortgaged property from the 
mortgagor. ‘The most important of the cases in which 
a similar conclusion was arrived at upon the inter- 
pretation of the mortgage deed is the Privy Council 





(1) (1897) LLL.R. 24 Cal. 677. °°. . (2) (1933) LL.R. 56 Mad, 892, 
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case of Narotam Das v. Sheo Pargash Singh (1). In 


that case the mortgage deed, inter alia, stated : 


“T have by this instrument thypothecated the whole of my 
* * & 


under the Encumbered Estates Act, and I have already filed inthe 
office of the Superintendent a schedule of my debts specifying the 


names of my creditors, I do hereby promise and give it in writing 


that I shall without any plea repay the principal with interest 
* * %* The mode of repay- 
ment will be, that after paying up the scheduled debts, I shall 
first of all pay up the debt covered by this bond, including 
interest * * * JI shall thereafter appropriate the profits of the 


-estate and attend to the liquidation of other debts. I shall not 


take the profits of the estate without paying up the present debt 
with interest ; if I do take the profits, it will be for the payment of 
this debt. I shall, until this debt is repaid, abstain froin contract- 
ing other debts froin the bank or anywhere else.” 


It will be seen that the property mortgaged was 
saddled with the burden of paying scheduled debts 
at the time when it was mortgaged. So the stipu- 
lation is that out of the money derived from the 
property the scheduled debts were to be paid, then 


the mortgage debts, and then other debts. The 
.parties contemplated at the time of the contract 


not only that the scheduled debts and the mort- 
gage debts were to be realized out of this property, 
but also that even after paying up those debts, the 

property would leave a surplus for the discharge © 
of other debts. The parties evidently never contem- 


‘plated that any other property or any other remedy 


is to be resorted to for the purpose of discharging 
or realizing the debt due on this mortgage deed. 
These cases, in my opinion, are clearly distinguish- 
able from the one under consideration which contains 





(1) (1884) LL.R. 10 Cal. 740. 
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a clear undertaking on the part of the mortgagor 
to redeem upon redemption being demanded by 
the mortgagees. Redemption necessarily involves 
repayment of the mortgage debt. If the mortgagor 
undertakes to re-pay the mortgage debt, then the 
only way in which it can be enforced when he does 
“not re-pay as stipulated is to sell the property held 
as security, and, if the sale proceeds are not sufficient, 
to realize the balance by means of a personal decree. 


I accordingly set aside the orders of the Court of - 


first instance and of the Court of first appeal and 
direct that a personal decree be passed in favour of 
the plaintifis if they hold in the plaintiffs’ favour 


upon the objection on the ground of limitation. The . 


case is sent back to the Court of first instance to 
determine the issue as to whether the plaintiffs’ right 
to a personal decree has been barred by limitation or 
not and to dispose of the case in accordance with 
its decision on this issue. The plaintffs will get 
their costs of the first appellate Court and of this 
Court, advocate’s fee in this Court two gold mohurs, 
in any event. The costs of the trial Court will 
abide the final result. 
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CRIMINAL REVISION. 


Before Mr. Justice Mackney. 


KING-EMPEROR v. KONG KWI.* 


Opium Act (I of 1878), s. 9 (a)--Dangerous Drugs Act (I] of 1930), ss. 2 (f) (di), 4, 40,. 
Sch. I—Rule 1 (1V) and Rule 11 of the rules under the Opium Act-— 
Direction 3 of the Opium Directions—Possession of beinsi—Washings front 
opium pipes of person lawfully possessed of opinm—Prepared opium mixcd: 
with water —Possession not an offence. 


The original definition of the word “opium” in the Opium Act, 1878, has ~ 
been altered by s. 40 and Schedule II of the Dangerous Drugs Act of 1930. In 


the Rules and Directions made under the Opium Act ‘ Opium water” (beinsi): 


would now mean a mixture of water with capsules of the poppy, or a mixture 
of such with neutral materials. Where a person is lawfully possessed of opium 
for his own consumpticn and collects the washings of his own opium pipes, 
such are the dross or residue from his own opium, i.e, prepared opium, and: 
although mixed with water, the possession thereof is not an offence under the 
Act. 


Tun Byu (Assistant Government Advocate) for the: 
Crown. 


No appearance for the respondent. 


MacknEy, J.—Kong Kwi has been convicted 
under section 9 (a) of the Opium Act of being 
found in possession of 35 tolas of beinsi (opium 
water), in contravention of Direction 3 of the Opium 
Directions. 

Direction 3 of the Opium Directions referred to 
is to be found at page 42 of the Burma Opium 
Manual and it reads: 


“The term ‘defined opium’ is stated in Rule 1 (iv) to include 
beinsi in course of preparation, but not. to include any other 
admixture cf opium water, and by Rule 6 a person who is permit-- 
ted to possess defined opiumi may manufacture beinst from such 
opium. So soon as the preparation of the beinsi is completed the 
possession of any opium water or ‘other opium refuse remaining: 





. * Criminal Revision No. 45A of 1936 from the order of the Headquarters. 
Magistrate of Toungoo in Criminal Trial No, 88 of 1935. 
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from the manufacture becomes illegal and all such refuse must be 
destroyed at once.” 


Rule 11 of the Rules under the Opium Act permits 
the possession of defined opium [i.e., vide Rule 1 
(iv) crude opium, beinsi or pyaungchi—refuse—but 
not opium mixed with water] not exceeding three 
tolas in weight in certain circumstances, provided, 
among other matters, : 


“that, except in excluded areas, no person other than a registered 
smoker shall possess beinsi, beinchi or pyaungchi or any other 
preparation of either.” 


Presumably, as opium water is not mentioned in 
this rule, it is stated in Direction 3 referred to that 
its possession is illegal. 

Now, throughout the rules the word “opium” is 
stated to have the meaning assigned to it in the 
Opium Act of 1878. The original definition of ‘‘ opium” 
in that Act was as follows: 


‘ 


“© Opium ’ includes also poppy-heads, preparations or admix- 
tures of opium and intoxicating drugs prepared from the poppy ;”” 


But now under section 40 and Schedule Ii of the 
Dangerous Drugs Act of 1930, this definition has 
been altered and “opium” now means: 


“(i) the capsules of the poppy ; 

(ii) the spontaneously coagulated juice of such capsules 
which has not been submitted to any manipulations other 
than those necessary for packing and transport ; and 

(iii) any mixture, with or without neutral materials, of any of 

the above forms of opium.” 


That being so, the only meaning which can be 
attached to the words “opium water” in the Rules 
and Directions made under the Opium Act is a 
mixture of water with capsules of the poppy or with 
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the juice of such capsules of the poppy, or a mix- 
ture of such with neutral materials. The opium water 
in the present case is stated by Kong Kwi to have 
been collected from the washings of opium pipes, 
and this contention is not contradicted by the prose- 
cution evidence. In such a case it is clearly not 
such opium water as comes under the rules under 
the Opium Act. It is merely the dross or other 
residue remaining after opium is smoked and_ is, 
therefore, prepared opium within the definition 
under the Dangerous Drugs Act, s. 2 (f) (ii). It 
is prepared opium mixed with water. Now, under 
section 4 of the Act a person who is lawfully possessed - 
of opium for his own consumption may possess 
prepared opium prepared therefrom; so that unless 
it can be shown that this residue was taken from 
pipes in which opium not lawfully possessed by 
Kong Kwi was smoked, we must take it that it was 
dross or residue from his own opium and, therefore, 
he has committed no offence in respect of the 
possession thereof, 7 

In King-Emperor v. Ah Kim (1), it was pointed 
out that the second proviso to Rule 11 of the 
Rules under the Opium. Act, to which I have 
referred above, is now ultra vires as not being 
within the rule-making power of the Local Govern- 
ment under section 5 of the Act of 1878 in view 
of the change in the definition of “opium” effected 
by section 40 and the Second Schedule to the 
Dangerous Drugs Act. In the present case, however, 
as Kong Kwi is a registered smoker we are not 
concerned with this point. 

For these reasons the finding and sentence of © 
the Headquarters Magistrate of Toungoo in his 





(1) (1933) ILL.R. 11 Ran. 436. 
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Criminal Regular Trial No. 88 of 1935, in which 
he found Kong Kwi guilty of an offence under 
section 9 (a) of the Opium Act and sentenced him 
to. pay a fine of Rs. 10, in default to suffer one 
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week’s rigorous imprisonment, are set aside, Kong Macxvey, J. 


Kwi is acquitted.and the fine, if paid by him, 
shall be refunded to him. 


APPELLATE CIVIL. 


Before Mr, Justice Dunklcy. 


S.P.L.8. CHETTYAR FIRM 
v. 
MA PU.* 


Burmese customary law—Husband with two wives—House built on payin land 
with lettetpwa funrds—House becomes payin—Quicquid plantatur solo, solo 
cedit—Share of two wives jointly in lettetpwa property of both marriages— 
Death of first wife—Second wife's share in property acquired during first 
marriage and in property acquired during second marriage. 

The appellant firm obtained against S a Burmese Buddhist and his children 
by his first wife a mortgage decree over four houses and their sites. Two of 
these houses with their sites were acquired by S during coverture with his first 
wife and prior to his marriage with his second wife, the respondent. The 
houses were, however, dismantled and rebuilt after the second marriage. The 
iwo Other houses with their sites were acquired subsequent to the second 
marriage. The first wife had died befcre the suit, and now the respondent 
claimed that the mortgaged properties were lettetpwa properties of her marriage 
with S and that she had a half share therein which was not affected by the 
firm’s decree, 

Held, that where a house is built on payin land with lettetpwa funds the 
house becomes payin. The more valuable part of the property was the site and 
the maxim guicquid plantatur solo, solo cedit applied. 

Ma San Shwe v, Valliapya Chetty, 10 B.L.R, 49—re ferred to. 

Held, therefore, that the sites acquired before the respondent's marriage 
with S and the houses thereon were the /cttetpwa of the first marriage of S 
and the respondent’s share therein was one-sixth. 

Held further that the share of the respondent in the sites and houses 
acquired after her marriage was one-quarter. The share of two wives jointly 





* Civil Second Appeal No, 261 of 1935 from the judgment of the District 
Court of Pyapon in Civil Appeal No. 29 of 1935, 
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in lettetpwa property of both marriages is the same as the share of one wife 


where there is a single wife. 
C.T.P.V, Chetty Firm v. Maung Tha Hlaing, 1.L.R. 3 Ran. 322; Ma Kin v. 


Maung Po Sin, \.L.R. 6 Ran. 1; Maung Po Nyun v. Ma Saw Tin, L.L.R,3 Ran. 


160—referred to. 

The respondent’s share became enlarged on the death of S’s first wife to 
whom he succeeded as heir. She gained through her husband a one-third share 
of the first wife’s half share in the lettelpwa property of the first marriage, and a 
one-third share of the first wife’s quarter share in the lettetpwa of both marriages, 
Her share therefore was one-sixth gl#s one-sixth in the first property and one- 


fourth plus one-twelfth in the second, 
Held, therefore, that her one-third share in all the properties was not affected 


by the mortgage decree. 
Doctor for the appellant. 


S. C. Mukerjee for the respondent. 


DuNKLEY, J.—The defendant-appellant firm obtained 
a mortgage decree against U San Win and _ his 
children by his first wife. The plaintiff-respondent 
is U San Win’s second wife. The mortgaged 
properties were four houses and their sites. The 
plaintiff-respondent instituted a suit for a declaration 
that these properties are lettetpwa properties of her 
marriage with U San Win and that she is therefore 
entitled to a half-share therein, and that the appeliant’s 
mortgage decree is not binding on her share. The 
learned Subdivisional Judge, who tried the suit, held 
that she is entitled to a four-ninths share of these pro- 
perties, and an appeal against this decision to the 
District Court was dismissed, although the learned 
District Judge made not the slightest endeavour to 
deal with the points raised before him, 

It has been held by the learned Subdivisional Judge 
that two of these houses and their sites were acquired 
by U San Win prior to his marriage with the respon- 
dent, and two were acquired after that marriage. But, 
in regard to the two former properties, he has further: ~ 
held that they have changed their character and be- 
come leitetbwa of U San. Win’s second marriage because 
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the houses. were dismantled and rebuilt after the 
marriage. He has overlooked the fact that the more 
valuable part of a house and site is ordinarily the 
site, and the application of the maxim quicquid 
plantatur solo, solo cedit. So long as the corpus of 
payin property is unchanged, it will always remain 
payin. Where ahouse is built on payin land with 
lettetpwa funds the house becomes payin [Ma San 
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Shwe v. Valliappa Chetty and two (1)]. Consequently ~ 


it must be held that these two houses and their sites 
were acquired prior to the respondent’s marriage. 
‘They were lettetpwa of the first marriage of U San Win, 
and brought by him to the second marriage. I have 
already held, in my judgment in second appeals nos. 
284, 285 and 310 of 1935, that the share of the respon- 
dent in such property is one-sixth. 

As regards the other two houses and their sites, the 
learned Subdivisional Judge, relying on the case of 
Maung Po Nyun v. Ma Saw Tin (2), held that the 
tespondent’s share therein was. one-third. But 
‘subsequently in the Full Bench case of C.T.P.V. Chetty 
Firm and others v. Maung Tha Hlaing and others (3) 
it was held that the share of two wives jointly in 


lettetbwa property of both marriages is the same as 


the share of one wife where there is a single wife, 
It is true that Maung Po Nyun’s case (2) was 
apparently not brought to the notice of the learned 
Judges who constituted the Full Bench, but, never- 


theless, the Full Bench decision must be followed in 


preference to the earlier decision in so far as it differs 


from it. In fact, C.7.P.V. Chetty’s case (3) was 
‘subsequently foilowed, in preference to Maung Po 
Nyun’s case (2), in the case of Ma Kin v. Maung 
‘Po Sin and three (4). Consequently the share of the 


(1) 10 B.L.R. 49. (3) (1925) LL.R. 3 Ran, 322, 
(2) (1925) I.L.R. 3 Ran. 160, (4) (1927) I.L.R. 6 Ran. 1, 4 
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respondent in these two houses and their sites is one- 
quarter. 

I agree with the learned Subdivisional Judge that 
the respondent’s original share became enlarged when 
U San Win’s first wife died and he became her heir. 
She would become entitled to a one-third share in the 
property inherited by him from his first wife. The 
first wife’s share in the lettetbwa property of the first 
marriage was one-half,.and in the lettefpwa property 
of both marriages was one-quarter. Hence the 
respondent gained by the first wife’s death a one-sixth 
share in property of the first category, and a one-twelfth 
share in property of the second category. That is, her 
shares are now as follows : 

(1) In the two houses and sites acquired prior to 
her marriage =4+4=4. 

(2) In the two houses and sites acquired after 
her marriage =z+ ¢y =4. 

Hence, in the result, it appears that the plaintiff- 
respondent is entitled to a one-third share of all . 
the properties in suit. The decree of the Subdivisional 
Court will be varied accordingly by granting to the 
plaintiff-respondent a deciaration in respect of a’ one- 
third share. 

The defendant-appellant firm will be granted 
proportionate costs, to the extent to which it has 
been successful, of this appeal and of the first 
appeal in the District Court. The plaintiff-respon- 
dent will be granted proportionate costs, to the 
extent to which she has been successful, of the 
original suit. Advocates’ fees throughout to be 
calculated on the valuation for jurisdiction. 
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CIVIL REVISION. 


Before Mr. Justice Dunkley. 


JAHOO GANI v. U PO THET.* 


Public market—District Council’s power to levy fees ou shops—Shop on frivate 
properiy—Exposure of goods within half a mile of public market—Goods sold 
on private land—Rural Sclf-Government Act (Burma Act IV of 1921), 
ss. 2 (h) (72), 25 (1) (a) and (c). 


Under s.2 (i) fii) of the Burma Rural Self-Government Act a ‘ public 
market” means any market belonging to a District Council, or constructed, 
repaired or maintained out of a District Fund. It cannot, therefore, include any 
land not vested in the District Council, or any building not belonging to or 
maintained by the Council. Consequently a District Council has no authority 
to levy any fee under s. 28 of the Act, from a person who has a shop in his own 
house built on his own land, although such property may abut on a road or 
street where there is a public market. , Clause (c) of s. 28 (1) entities the District 
Council to Jevy fees for exposing goods for sale on roads or streets within half 
a mile of a public market, but it applies only to temporary stalls established on 
aroad or street and not toa shop on private property abutting on such road 
or street. 


Chan Hoon for the applicant. 
Paw Tun for the respondent. 


DunkKLEY, J.—The plaintiff-respondent U' Po Thet 
was the lessee under the District Council of Magwe 
of the right to collect fees leviable in connection 
with the Thangangon Bazaar. According to the terms 
of his lease he purchased “ the right for the collection 
of fees from daily and stall sellers of Thangangon 
Bazaar and also of the roadside stalls within half a mile 
of the said bazaar.’’ The plaintiff-respondent sued 
the defendant-applicant in the Township Court of 
Yenangyaung for the recovery of a sum of Rs. 68-12-0, 
which he alleged to be due by the defendant-applicant 
as the rent of a miscellaneous goods stall which he 


* Civil Revision No. 42 of 1936 from the judgment of the Township Court 
of Yenangyaung in Civil Small Cause Suit No. 73 of 1935. 
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maintained permanently within the limits of the 
Thangangon Bazaar. The defendant-applicant admitted 
that he had such a stallin his own house, but denied his 
liability to pay any fee therefor to the District Council. 

It is-common ground that the Thangangon Bazaar 
is a public market which has been established by 
the District Council of Magwe under the provisions 
of sub-section (1) of section 52 of the Burma Rural 
Self-Government Act. The limits of this public 
market have never been defined by rule, bye-law or 
order, and the burden was on the plaintiff-respondent 
to show that the defendant-applicant occupied a stall - 
or building or sold goods in the market. The 
only evidence which he called to establish this 
was the evidence of the Chairman of the Circle 
Board and the durwan of the bazaar. They admitted 
that the applicant’s shop was inside his own house, 
but stated that this house was within the limits of 
the market, but they obviously only have the vaguest 
idea as to what are the limits of the market. It 
appears from the evidence that the back of the 
applicant’s house is towards the stalls constructed 
by the District Council and that the front of the 
house abuts on to a public road. The Chairman 
of the Circle Board says that the limit of the market 
on this side is the public road, but he gives no 
reason for this statement. 

Under section 2, clause (i), sub-clause (ii), of 
the Rural Self-Government Act a “ Public Market” 
means any market belonging to a District Council, 
or constructed, repaired, or maintained out of a 
District Fund. It cannot, therefore, include any 
land notvested in the District Council, or any build- 


ing not belonging to the District Council or not | ; 


constructed, repaired or maintained out of the 
District Fund. The evidence shows. that the house 
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occupied by the applicant, within which he keeps 
his shop, is built on land belonging to the Burmah 
Oil Company, and was constructed before the 
establishment of this public market by one Ram 
Prasad, from whom the applicant purchased it. 
Consequently this house cannot be in a public 
market. 

Under section 28, sub-section (1), clauses (a) and 
({c), of the Rural Self-Government Act the District 
Council has authority to levy fees (1) for the right 
to expose goods for sale in any public market or 
for the use of any building or structure therein, and 
(2) for the right to expose goods for sale on roads 
or streets within half a mile of a public market. 
Therefore no fee can be levied from the applicant 
under clause (a) of section 28 (2), for his shop is 
not in a public market. Learned counsel for the 
respondent now admits the correctness of this 
conclusion, but urges that the applicant’s shop is 
included within that loose term “roadside stall,” and 
that as it is within half a mile of this public market 
a fee can be levied from the applicant under clause 
(c) of section 28 (1). But this clause gives the right 
to levy fees for exposing goods for sale on roads or 
streets. Only temporary stalls established on a road 
or street itself come within its purview, and shops 
established in buildings built on private property, but 
abutting on to a road or street, do not come within 
the clause. This is made quite clear by bye-law 7 
of part IV of the bye-laws framed by the District 
Council under section 52 (1) of the Rural Self- 
Government Act, 

It is therefore plain that the District Council has 
no authority under the Act to levy any fee from the 
applicant on account of the shop in his house, and 
therefore the respondent under his lease had no right 
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to collect any such fee from him. The suit of the 
plaintiff-respondent was bound to fail, and _ the 
judgment and decree of the Township Court of 
Yenangyaung were not in accordance with law. The 
judgment and decree of that Court are reversed, and 
the suit of the plaintiff-respondent is dismissed with 
costs throughout, advocate’s fee in this Court ‘two 
gold mohurs. 


APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt, Chief Justice, and 
Mr. Justice Baguley. 


MAUNG HMOOT v. THE OFFICIAL RECEIVER, 
MANDALAY. * 


Insolvency—Joint petition by debtors for adjudicatiou—Order of discharge not 
necessarily termination of insolvency proceedings—Examination of a 
person regarding property after discharge of insolvent—Discharge of one 
joint insolvent—Refusal of discharge of other insolvent—Applicalion to set 
aside transfer effected by the discharged insolvent—Jurisdiction of the 
Court to pass order—Pendency of insolvency—Onus of proof—Prima facie 
case made ty official receiver—Onus of adducing evidence in rebuttal— 
Provincial Insolvency Act (V of 1920), ss. 53, S9A. 

A joint petition for adjudication of several joint debtors is permissible in 
law. 

Brojendra Nandan Saha v. N. B. Das, 39 C.W.N. 104; Maung Kyi Oh v, 
S.M.A.L. Chetty, LU.R. 2 Ran. 309—referred to. 

An order of discharge does notnecessarily put an end to the proceedings 
in insolvency. ; 

K.P.S.P.P.L. Firm v. C.A.P.C, Firm, U.L.R. 7 Ran. 126; Rowe & Co., Lid. 
v. Tan Thean Taik, \.L.R. 2 Ran. 643—+referred to. 

Under s. 59A of the Provincial Insolvency Act the Court canin a proper 
case make an order forthe examination of a person known or suspected to 
have in his possession any property belonging tothe insolvent, or who could 
give information respecting the insolvent or his dealings even after the 
discharge of the insolvent ; and the Court can also order the examination of 
the insolvent himself, : 

In re Coulson, (1934) 1 Ch. 45 ; Re Haripada Rakshit, 1.L.R. 44 Cal. 374 ; 


‘Shadanchandra Bhandari v. S. Golabrai, 1.U.R. 60 Cal. 936—referred to. 





* Civil Misc. Appeal No. 24 of 1936 from the order of the District Court of 
Mandalay in Civil Misc. Case No. 8 of 1935. 


VoL. XIV] RANGOON SERIES. 


In a joint insolvency where the Court bas granted discharge to one of the 
insolvents, andhas refused it to the other, the Court has jurisdiction to entertain 
an application by the Official Receiver to set aside a transfer under s, 53 of the 
Act made by the person who has obtained his discharge, An order passed on 
such an application must be deemed to be made during the pendency of the 
insolvency proceedings, 

Jivanji v, Ghulam Hussain, 47 1.C. 771—referred to, 

Where the Official Receiver has proved facts from which bad faith can 
legitimately be inferred, the burden of adducing cogent evidence in rebuttal 
of the prima facie case made out by the Receiver lies on the other party. 

Mohammad Aslam Khan vy. Mian Feroze Ee LL.R, 13 Lah. 687 ; 
Sali Prasud v. Gobinda, 1,L.R. 56 Cal. 805 ; Yellappa v. Tippanna, LL.R. 
53 Bom. 213—referred to. 


Sanyal for the appellant. A joint petition by two: 


debtors for adjudication as insolvents is permissible. 
Brojendra Nandan Saha v. Nikunja Behari Das (1). 
When discharge is granted to one of such debtors, 
the insolvency proceedings, so far as he is concerned, 
come to an end. Therefore an application to set 
aside a transfer made by him cannot be entertained 
by a Court after his discharge. Under s. 53 of the 
Provincial Insolvency Act the onus of proof as to 
bad faith as well as want of consideration lies on 
the receiver and that burden has not been discharged. 

Official Receiver v. P.L.K.M.R.M. Chettyar Firm 
(2); Pope v. Official Assignee (3); Hagemeister v. 
U Po Cho (4). 


Kale for the respondent. There was but one joint 
petition of insolvency made by father and son. The 
father’s discharge being refused, the insolvency 


proceedings were still pending, and the receiver had’ 


not been discharged. He was therefore entitled to 
apply to the Court to set aside a_ fraudulent 
transfer made by the son, although the son had 
obtained his discharge. 

K.P.S.P.P.L. Firm vy. C.A.P.C. Firm (5). 


(1) 39 C.W.N, 104, (3) LL.R. 12 Ran. 105. 
(2) I.L.R. 9 Ran. 170. ' (4) LL.R. 12 Ran. 625, 
(5) LL.R. 7 Ran. 126. 
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Under s. 36 of the Presidency-Towns Insolvency 
Act the Court has power to summon the insolvent, 
even after his discharge, and to examine him as 
to his dealings and property. The corresponding 
provision in the Provincial Insolvency Act is s. 59A, 

Shadanchandra Bhandari v. Sewnarain Golabrai (1). 


GooDMAN RoBerts, C.J.—This is an appeal by one 
Ko Hmoot against a judgment of the District Court 


of Mandalay, dated November 26th, 1935, annulling 


a transfer made to the appellant-by his brother- 
in-law one Maung Pa and his wife Ma Tin Gyi of a 
house in which the transferors were then and have 
since continually been residing. The date of the 
transfer was June 28th, 1932, and on October 25th 
of the same year Maung Pa and his father Maung 
Mya filed a joint petition’ for insolvency in pur- 
suance of which they were adjudicated insolvents 
on November 18th, 1932. 

The Official Receiver now says that the transfer 
made to the appellant is voidable under section 53 
of the Provincial Insolvency Act which says : 

‘ Any transfer of property not being a transfer made before 
and in consideration of marriage or made in favour of a purchaser 
or incumbrancer in good faith ‘and for valuable consideration 
shall, if the transferor is adjudged-insolvent on a petition 
presented within two years after the date of transfer, be voidable 
as against the receiver and may be annulled by the Court.” 

It is desirable to notice that on the authority of 
Brojendra Nandan Saha and another v. Nikunja 
Behari Das and others (2) a joint petition for 
adjudication of several joint debtors is noi of itself 
bad in law. A joint petition of this kind in Burma 
seems to be rather unusual although it has been 
held that a Burmese Buddhist married couple when 


(1) 1.L.R. 60 Cal. 936. . (2) 39 C_W.N. 104. 
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jointly indebted to the petitioning creditor and 1956 


jointly committing an act of insolvency may have  Mavne 


one petition in insolvency filed against them. Maung rie 
Kyi Oh and onev. S.M.A.L. Arunchallam Chetty (1). ogee ar 


ea ; : RECEIVER, 
The present case, as I have said, is one not of Win 


husband and wife but of father and son, and it appears — 
ede ‘ E GoopMAN 

from the joint insolvency proceedings that: the son  Rongrrs, 
stood surety for his father and their liability was bi 
joint. As joint insolvents they were directed to 
apply for their discharge, but when they did so- 
various cases for annulment were decided. 

It appeared that in June 1932 Maung Mya and his 
son owed the Ngwedaung Co-operative Society about 
Rs. 30,000 ; on June 27th Maung Mya nevertheless 
made two transfers: of his property—a sale of a house 
to his daughter and of.a granary to his son—but 
both these transfers were set aside under section 53 
of the Provincial Insolvency Act by the Court. 
This matter was taken into account by the learned 
District Judge at the joint application for discharge, 
and he refused the discharge of Maung Mya on 
January 7th,. 1935. S 

On the very day after those sales, June 28th, 
1932, Maung Pa (the son of Maung Mya) and _ his 
wife Ma Tin Gyi executed the transfer which is now 
under review, and which the Official Receiver 
succeeded in getting the District Court of Mandalay 
to set aside under the same section of the Act. 
This matter was not taken into account by the 
learned District Judge at the joint application for 
discharge because he was not made aware of it: 
and accordingly not being aware of it he granted 
to Maung Pa an absolute order of discharge dated 
January 7th, 1935. 





(1) (1924) LLL.R. 2 Ran. 309, 
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A preliminary objection was taken before us by 
Mr.. Sanyal who appears for the appellant, because 
the present proceedings begin with an application 
fer annulment of a transfer which is dated 26th: 
February, 1935. His argument is that the Official 
Receiver is. functus officio so far as the son’s share 
in the insolvency is concerned, and that though no 
order of discharge has been made in the case of 
the father such an order has been made in respect 
of the son and such order must have some effect 
so far as the son is concerned. And he argued 
with great ingenuity that after Maung Pa’s discharge. 
any person who had taken a transfer of property 
from him prior to the insolvency was entitled to 
suppose that the period in which the validity of the 
transfer might be impugned had come to an end 
by operation of law. 

In Duraivya Sclagan v. Venkatarama Naiker and 
others (1) it was held that an application under 
section 36 of the Provincial Insolvency Act, 1907 


(which corresponds to section .53- of the Act of - 


1920), was an application to which no: period of 
limitation applied and one which might be made 
at any time during the pendency of the insolvency 
proceedings. This case was followed in Pitta Rama- 
swamiah vy. Subramania Aiyar (2), which on this 
point must be taken as having been correctly © 
decided. ' 

Now, having regard io the situation here we 
have to determine whether the application under 
section 53 has been made during the pendency of 
ihe insolvency proceedings when one of the joint 
insolvents has obtained his discharge but when at 
the same time the other insolvent has not. 





(1) 60 LC. 123. (2) 79 LC, 443. 


VoL. XIV] RANGOON SERIES. 


It is settled law that the discharge of an insolvent 
does not put an end to the Court’s power to give 
directions as to the distribution of assets among the 
creditors. As was said in Rowe & Co., Lid. v. Tan 
Thean Taik (1) it must often occur that valuable 
assets are still in the hands of the Official Assignee 
and in process of realization at the date when the 
insolvent applies for his final discharge. An order 
of discharge therefore does not necessarily put an 
end to the proceedings in insolvency. See also 
K.P.S.P.P.L. Firm v. C.A.P.C. Firm (2). 

_ By section 4 of the Provincial Insolvency Amend- 
ment Act of 1926 a new section 59A was inserted 
in the Act of 1920 which runs as follows: 


(1) The Court, if specially empowered in this behalf by an 
order of the Local Government, or any officer of the Court so 
empowered by a like order, may, on the application of the 
receiver or any creditor who has proved his debt, at any time 
after an order of adjudication has been made, summon before it 
in the prescribed manner any person known or suspected to have 
in his possession any property belonging to the insolvent, or 
supposed to be indebted to the insolvent, or any person whom 
the Court or such officer, as the case may be, may deem capable 
of giving information respecting the insolvent or his dealings or 
property, and the Court or such officer may require any such 
person to produce any document in his custody or power 
reJating to the insolvent or to his dealings or property. i 


(2) If any person so summoned, after having been tendered a. 


reasonable sum, refuses to come before the Court or such officer 
at the time appointed, or refuses to produce any such document, 
having no lawful impediment made known to and allowed by the 
Court or such officer, the Court or such officer may, by warrant, 
cause him to be apprehended and brought up for examination. 


(3) The Court or such officer may examine any person so 


brought before it or him concerning the insolvent, his dealings or 
property, and such person may be represented by a legal 
practitioner.” ees 





(1) (1924) LL.R. 2 Ran, 643, (2) (1929) LL:R. 7.Ran. 126, 
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This section is substantially the same as section 36 
of the Presidency-Towns Insolvency Act, 1909. 

Then in Re Haripada Rakshit. Ex parte Binodini 
Dassee (1) it was held that the Court can in a 
proper case make an order for the examination of 
such a person even after the discharge of the 
insolvent. Moreover it can even order the exami- 
nation of the insolvent himself—Shadanchandra 
Bhandari and another v. Sewnarain Golabrai and 
the Official Assignee (2)—and this latter decision 
follows the English practice and is in agreement 
with In re Coulson. Ex parte Official Receiver (Trustee) 
(3). I do not think it can be seriously urged that 
such orders are not made during the pendency of 
the insolvency proceedings. A legal proceeding is 
said to be pending as soon as it has begun and 
until it has concluded, that is to say, so long as the 
Court having original cognizance of it can make an 
order on the matters in issue or to be dealt with 
therein. See Jivanji Mamooji v. Ghulam Hussain 
Sheikh Tayab (4). The pendency of the insolvency 
proceedings subsists therefore so long as, there is 
jurisdiction for the Court to make orders therein 
apatt altogether from the date of discharge. 

In my opinion it is unnecessary to examine the 
various problems which may arise when in a joint 
insolvency application is made for discharge and an 
order is made to discharge one and not the other — 
joint insolvent. But it must not be supposed that 
such an order is to be permitted to hamper the 
Official Receiver from investigating the bona fides of 
a transfer from one of the insolvents and applying 
for its annulment when similar transfers made by 
the other insolvent have been annulled under 


(1) (1916) 1.L.R. 44 Cal. 374, (3) (1934) 1 Ch. 45. 
(2) 37 C.W.N. 718 ; (1933) LL.R. 60 Cal, 936. (4) 47 LC. 771. 
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section 53 of the Provincial Insolvency Act. This 
being so, the preliminary objection fails, and the 
question as to the annulment: of the transfer remains 
to be reviewed. 

The District Judge has correctly stated the law 
when he said 


“it is now settled law that the burden of proving that the 
transfer was made in bad faith and for no valuable consideration 
lies on the Official Receiver.”’ 


See Official Assignee of the Estate of Cheah Soo 
Tuan-v. Khoo Saw Cheow (1); Official Receiver v. 
P.L.K.M.R.M. Chettyar Firm (2) (Privy Council 
affirming the decision of the High Court); Pope v. 
Official Assignee, Rangoon (3); and H. Hagemeister 
v. U Po Cho and others (4). 


I pass to examine the question as to how the 
Official Receiver discharged the onus laid upon him 
in consonance with these cases. 


First he proved: that Maung Mya owed the 
Ngwedaung Co-operative Society Rs. 30,000 when 
making transfers (C.M. 15 and C.M. 16 of 1934) on 
June 27th, 1932, which were held void. Next he 
showed that Maung Pa sold his house to his brother- 
in-law on the 28th June. Maung Pa says it belongs 
to his wife, but the deed of sale sets out that it 
was their joint property. Maung Pa continued to live 
in the house with his wife. There was no proof 
of rent having been paid by Maung Pa to the 
appellant. At the time of the sale of the house 
there appeared to have been no attempt to see 
whether there was any other possible purchaser, 
and no satisfactory reason was given for the sale of 








(1) (1931) A.C. 67. (3) (1933) I.L.R. 12 Ran, 105. 
_ (2) (1930) 9 Ran, 170. (4) (1934) ILL.R. 12 Ran. 625. 
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the house at all considering that Ma Tin Gyi said 
that she was possessed of family estate and could 
not therefore be said to be in want. In addition 
to this there was some evidence that Ko Hmoot 
could not afford to buy the house. He admitted. 
in evidence that he never paid .income-tax but 
said that although he was a shop keeper and 
paddy broker he never kept accounts. The District 
Judge asked himself whether it was likely that the 
appellant would pay Rs. 2,000 in 1932 at a time of 
admitted financial depression for a property which 
had only fetched Rs. 450 in 1921, and having 
reviewed all the circumstances and the facts given in 
evidence he came to the conclusion that the trans- 
fer had not been made for valuable consideration. 

There was one phrase in his judgment which 
appeared to raise a difficulty : 


‘ Now in the case of the two transfers by Maung Mya it has 
been held that the facts show that these transfers were not made 
in good faith. The circumstances of the present transfer are so 
similar to the two transfers by Maung Mya that a presumption 
may legitimately be drawn that it partakes of the same character 
and the burden of rebutting this presumption is shifted to 
the respondent.” ; 


In my opinion the judgment taken as a whole 
shows that the District Judge knew that it was for 
the Official Receiver to prove that the transaction 
was in bad faith. The Official Receiver proved a 
case which in the absence of any special explana- 
tion was a sufficient prima facie case. It was 
impossible to prove by direct evidence that there 
was a conspiracy to defraud creditors and the 
proof of such a fact depended upon inferences. 
The Official Receiver could only prove facts from 
which bad faith might be inferred and in the absence 
of reasonable explanation this was the reasonable 
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inference to draw. In these circumstances I am of 
opinion that the District Judge was right in saying 
“the burden to rebut the presumption shifted to the 
respondent.” All that is meant by this phrase is that 
a stage has been reached in which if the respondent 
in the Court below—Ko Hmoot—had nothing to say 
and no reply to make, it could legitimately be held that 
the Official Receiver had discharged the onus of 
proof laid upon him—an onus which remains constant 
throughout the trial in the sense that whatever 
evidence has been called and whatever stage the 


proceedings may have reached it is for the Official 


Receiver to satisfy the Court that the affirmative which 
he seeks to prove has been established. In Yellappa 
Ramappa and others v. Tippanna (1) Lord Shaw 
said : 


“In any case onus probandi applies to a situation in which the 
mind of the judge determining the suit is left in doubt as to the 
point on which side the balance should fall in forming a 
conclusion. It does happen that as a case proceeds the onus may 
shift from time to time. There never is any duty upon the part of 
the judge to be blind to facts established before him, * * *.” 


In Mohammad Aslam Khan and others v. Mian Feroze 
Shah (2) Sir Lancelot Sanderson said : 


‘A question was raised as to the party upon whom the ozs in 
respect of this matter rested. Their Lordships do not consider it 
necessary to enter upon a discussion of the question of onus 
because the whole of the evidence in the case is before them and 
they have no difficulty in arriving at a conclusion in respect 
thereof.” 


Reference may also be made to the judgment of 
Mr. Justice Cuming in Sati Prasad Garga v. Gobinda 
Chandra Shee (3). 


(1) (1928) ILL.R. 53 Bom. 213, 220. (2) (1932) ILL.R. 13 Lah, 687, 698. 
(3) (1928) LLL.R. 56 Cal. 805, 811. 
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The point sought to be made by the present 
appellant is that the District Judge misdirected himself 
as to the burden of proof. I am of opinion that, on 
the contrary, he fully understood the position. The 
misconception in the argument for the appellant has 
arisen through confusing the burden of proof on the 
pleadings, which remains constant, with the burden of 
proof as it is used in the more restricted sense of 
the burden of adducing cogent evidence in rebuttal of 
a prima facie case made out by one’s opponent. If 


“in adducing such rebutting evidence a doubt is 


created in the mind of the Court as to which version to 
accept, then the party on whom the burden of proof 
on the pleadings rests has failed to discharge that 
burden ; but if having established a prima facie case 
on the pleadings such prima facie case remains 
unanswered, or if the answer given (in this case by the 
transferee) is such as to fall short of creating any 
serious doubt in the mind of the Court, then the 
burden of proof on the pleadings (in this case laid upon 
the Official Receiver) has been discharged. 

When the District Judge heard the Official Receiver 
he, decided. that a prima facie case had been made 
out, and he asked the appellant for his version. 
Having heard it and read the evidence he came to the 
conclusion that he haa no doubt that the case set 
up by the Official Receiver deserved to succeed and 
that the transfer ought to be annulled.under section 53 
of the Provincial Insolvency Act, 1920. We shall 
not interfere with that decision and the appeal is 


accordingly dismissed. We assess the costs at ten gold 


mohurs. 


BaGuLEY, J.—I agree with my Lord the Chief 


Justice that this appeal must be dismissed. 
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With regard to the mala fides of the transaction, 
I have not the slightest doubt. The only difficulty has 
been the question of whether after the insolvent, 
Maung Pa, had got his discharge an application for the 
setting aside of a transfer made by him could be 
considered by the insolvency Court. The difficulty is 
increased by the fact that quite recently this Bench 
has decided that after an insolvent has received his 
discharge acreditor cannot be allowed to prove his 
debt as against the estate and had this insolvency 
matter been one of the ordinary type I have still some 
lurking doubts as to whether an application for 
setting aside a transfer could be entertained after the 
insolvent had received his discharge. So far as the 
present case is concerned, however, this difficulty 
seems to be removed because the insolvency was a 
joint one. For some reason best known to themselves, 
Maung Pa and his father, Maung Mya, filed a joint 
petition to be declared insolvent. Only one receiver 
was appointed for the case. Maung Mya has not 
received his discharge. It has, in fact, been refused, 
so there can be no question but that the receiver’s 
powers are still in existence. The case can in no 
possible way be said to have come to an end for 
it is obvious that a case cannot come to an end 
piece-meal. For this reason I see no difficulty in this 
case in holding that the application for setting aside 
the transfer is not made too late. 


[His Lordship concluded the judgment with a 
criticisin of the work of the Official Receiver in the 
case. | 
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FULL BENCH (CRIMINAL). : 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr, Falstiee Baguley. 
» and Mr. ‘Tustice Leach, A 


KING-EMPEROR 9. E PE* 


Misdiréection—Trial by jury—-Charge of murder—Evidence establishing offence 
under s. 302 of Penal Code-—Sole plea of accused, total denial of act—No 
plea of offence being under s. 304—Nature.of injury—Intention of accused—— 
Charge to the jury-—No duty of ad to re dating between murde r 
‘and culpable homicide. ; : 

In a murder trial with a. jury where the evidence ait shows ‘that the 
offender struck a blow with such force and in such circumstances that his. 
intention to cause injury sufficient in the ordinary course of natdre to cause 


” death must be inferred, and where the sole defence of the agcused was that he 


had nothing to do with the crime and was nowhere near thé scene ‘of 
occurrence, and there was no plea on his behalf that the evidence indicated 
culpable homicide, it is no part of the Judge's duty in charging the jury:to’ 


explain the law. ‘relating to the lesser offence, or to ask the jury td determine 


with what intention: the offender struck the fatal blow. To do so would be to ; 


’ enter into an irrelévaiit explanation which may have the real of milgeiGing 


the jary. - 

Ring-Emperor v. Upendra Nath Das, 19 C.W.N, 653; : Nga i v. wads 
Emperor, 8 L.B.R. 306-~followed. 

“Hamid Vv. King-Emperor, 2 L.B.R. 63; On Shwe v. King Emperer, LL.R. 
1 Ran, 436—vreferred to. 


Hia Gyi v. King-Emperor, 3 L.B.R.75 ; The King v. Hoppe, (191 3) 2.K.B. D. 
431 ; oe ae v. King-imperor, 8 L.B.R. 125—dislinguished. 


oo Byu (Offg. Government Advocate} for the 
Crown. As arule in murder cases the jury should be 
explained. the distinction between murder and 
culpable homicide not amounting to murder. See 
Illustration (a) to s. 299 of the Criminal Procedure 
Code., Sections 297 and 298 of the Code explain the 
duty of the judge in summing up. 

It is the jury who have to come to a finding on the” 
question of intention of the accused asa finding of 
fact. The judge’s duty is merely to Ea Ga the 


* Criminal Revision No. 446B of 1936 arising out of Crimifal. Sessions 
Trial No. 23 of 1936 of this Court. 
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“law as applicable to: the case, and to make an impartial 
summary of the facts. 


[GooDMAN ROBERTS, C.J. Is it necessary to explain 
the law of culpable’ homicide when the facts show 
clearly that the accused was guilty of murder or of 
nothing else ?] _ 


_- Ina clear case of ‘murder, no. -But in the present 
case there is a possibility that if the law relating to 
culpable homicide had been explained to the jury they 
mi have. returned-a verdict of manslaughter. 


[Ladta, }- “The ‘intention of the accused is to 
be gathered from the proved facts of the case. What 
is there in .the present case to show that the accused 
could have had the lesser intention ?] 


_ There is evidence to show that the accused was 
slightly. under the influencé of drink. Further there 
was a struggle and the stabbing took place only at 
the last stage of the struggle. These facts indicate that 
it is possible that a jury might hold that the accused 
was not guilty of the graver intention, and in such 
circumstances; the jury should not have been excluded 
from considering the question of intention. 


Hla Gyi v. King-Emperor (1); Kya Nyun v. King- 
Emperor (2); Nga Mya v. King-Emperor (3) ; Natabar 
Ghose v. Emperor (4); The King-Emperor v. Upendra 
Nath Das (5); Queen v. Shumshere Beg (6); Kisig- 
Emperor v. Durga Charan Bipari (7); The King v. 


Hopper (8). 


(1) 3 L.BR. 75, (5) 19 C.W.N, 653. 
(2) 8 L.B.R, 125, (6) 9 W.R. 51 (Cr). 
(3) 8 L.B.R. 306. (7) 26 C.W.N. 1002. 
(4) LL.R.35 Cal531. (8) (1915) 2 K.B.D. 431, 435, 
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BaGuLey, J.—This is a reference under clause 25 


_of the Letters Patent with regard to the correctness 
or otherwise of the summing-up of the Hon’ble the 


Chief Justice in Criminal Sessions Trial No. 23 of 
1936. In this case two accused persons, E Pe and 
Ba Lun, were sent up for trial. The case for the 
Crown was that the deceased Talokgyi was seen 
running along the road pursued by E Pe and Ba Lun. 
The deceased jumped upon a moving tramcar and 
sat down on a seat. The two accused, E Pe and 
Ba Lun, continued their pursuit, caught up the 
tramcar, jumped on to it and assaulted Talokgyi, 
apparently with their hands only. Talokgyi broke 
away from them, scrambled over two seats and got 
into the women’s compartment. The two accused 
followed him there and assaulted him again. In 
the end E Pe produced some kind of a weapon, 
either a dagger or a clasp knife and stabbed the 
deceased in the flank with it. They then jumped off 
the tram and ran away. Ba Lun was convicted under 
section 323 of the Indian Penal Code and his case 
calls for no further comment. 

_ The defence set up by E Pe was that he was not 
on the tramcar at all ; he never pursued the deceased ; 
he never attacked him and only came on the scene 
when he went into the police station to which 
Talokgyi had been taken to make a report himself. 
This was the only defence raised on behalf of E Pe. 
If the expression may be allowed no _ subsidiary 
defences were put forward and no argument was 
raised that even if he had stabbed the deceased his 
offence would amount to something less than murder. 
Talokgyi after being stabbed was taken to the hospital 
where he died some weeks later from pneumonia and — 
septicaemia caused by the stab: wound which he had 
received. The post mortem showed that the stab had 
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penetrated the abdominal wall. How deep the original 


stab was it is impossible to say as the wound does. 


not seem to have been probed and by the time the post 
mortem was held it is impossible to say how deep it 
had gone. It must, however, have been more than 
24 inches deep as the Doctor says that at the place 
where the stab wound was received the abdominal 
wall was 24 inches below the surface. 

In his summing-up the learned Chief Justice asked 
the Jury to approach the matter, first of all, from the 
post mortem of the deceased. He had already warned 
the Jury that they were the sole judges of fact and 
were in no way bound by any expression of opinion 
with regard to the facts which he might make in the 
course of the summing-up. He had also explained 
to them the duty which lay upon the Crown to prove 
the guilt of the accused beyond reasonable doubt 
and he had explained what this meant. In dealing 
with the facts of the case, confronting the Jury, so to 
speak, with the dead body he pointed out that there 
was no evidence whatsoever of the death being 
accidental which would, of course, have resulted in 
a verdict of not guilty. He then pointed out that all 
the evidence there was was that the two accused 
chased the deceased on to the tram and that some- 
body drew a knife while on the tram and _ stabbed 
the deceased with it, and that if the Doctor’s evidence 
was accepted the offence must be regarded as murder 
unless there were special circumstances which made 
it a lesser offence. 

After this he dealt with the evidence offered by 
the Crown, and to the summing-up of the evidence 
no exception has been taken. The learned Chief 
Justice next proceeded to point out that E Pe had 
not set up any defence that the offence might be 
culpable homicide merely and not murder. There 
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was no evidence of provocation or of the accused 
having acted in the exercise of the right of self- 
defence ‘and the statement was made— 


“Vou must infer a man’s intention from what he does, and 
if a man stabs another man in the middle of the body with a 
knife, which goes in 24 inches deep, he must certainly be 
held to intend to cause injury sufficient in the ordinary course 
of nature to cause death.” 


This statement the learned Chief Justice then went 
on to support by reference to two cases: Hamid v. 
King-Emperor (1) and On Shwe v. King-Emperor (2), 
and then occurs the passage in which he says 


_ “T have decided that it is my duty to direct you that, if 
you find that E Pe was there and inflicted this stab wound, 
you ought to find him guilty of murder: if you find he was 
there and you are not satisfied that he inflicted a stab wound, 
you may find him guilty of the much lesser offence of causing’ 
voluntary hurt . . . if you are not satisfied that he was. 
one of the deceased’s assailants at all, then you would say he 
was not guilty.” 


The last two parts of this passage no one can object 
to in any way and it must be remembered that earlier 
in his summing-up the learned Chief Justice had 
dealt with the possibility of an accident. The question, 
however, which has to be considered is whether 
there was misdirection in saying: 


“Tf you find that E Pe was there and inflicted this stab 
wound, you ought to find him guilty of murder.” 


It was argued that in a case of this kind the offence 
could be murder only if E Pe were held to have 
inflicted the injury which resulted in the death of 
Talokgyi if he stabbed him either with the intention 
of causing his death or with the intention of causing 





(1) 2 L.B.R. 63. (2) (1923) ILL.R. 1 Ran. 436, 444. 
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injury sufficient in the ordinary course of. nature to 
cause death. It was argued that the question 
of what the intention of E Pe was was a matter of 
fact, and that should have been left to the Jury and 
in directing the Jury to find as a matter of law that 
if the stab wound was inflicted by E Pe they must 
find him guilty of murder amounted to misdirection. 

In charging the Jury in the way in which he did 
the learned Chief Justice seems to have had in his 
mind the provisions of section 299 of the Criminal 
Procedure Code, which states that it is the duty of 
the Jury to decide which view of the facts is true 
and then to return the verdict which under such 
view ought, according to the direction of the Judge, 
to be returned. Reference was made to Hla Gyi v. 
King-Emperor (1). This was also a murder case 
in which the accused stabbed the deceased. The 


‘ facts of the case are not given in the report and in 


the judgment of Adamson C.J. occurs the passage : 


“The learned Judge did not explain to the jury the distinc- 


’ tion between murder and culpable homicide, or tell them under 


what views of the facts the accused ought te be convicted of 


‘murder cr culpable homicide, or to be acquitted. I think 
that this omission amounts to a vital misdirection.” 


Tt is not very easy to see whether Hla Gyi’s case is 
parallel to the case now under consideration as the 
nature of the wound caused is not mentioned. Kya 
Nyun v. King-Emperor (2) was also cited. In this 


case the accused was charged with murder and the 


deceased received a wound penetrating her chest to 
a depth of 32 inches and two serious stabs on her 
right arm. It would appear that in this case the 
defence that the offence committed was under section 
304, Indian Penal Code, was raised as it was dealt 





(1) 3 L.B.R. 75. (2) 8 L.B.R. 125. 
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with at some length in the charge to the Jury, and 
it was laid down that the Jury should have been 
asked four questions : 


(1) Did he stab with the intention of causing death? If 
so, their verdict would be murder under section 302, Indian, 
Penal Code. | 

(2) Did he stab with the intention of causing bodily injury 
sufficient in the ordinary course cf nature to cause death? If 
so, their verdict would be murder. 

(3) Did he stab with the intention of causing only such 
bodily injury as was likely to cause death? If so, their verdict 
would be culpable homicide not amounting to murder punishable 
under the first part of section 304, Indian Penal Code, or 

(4) Is he guilty of voluntarily causing grievous hurt by 
means of a dangerous weapon? IE so, their verdict would find 
so under section 326, Indian Penal Code.” 


There can be no possible doubt that each of these 
four questions would have been perfectly correct and 
no possible exception could have been taken to a 
summing-up in this form, but it must be remembered 
that the defence was put forward that the offence 
might have been one under section 304 or section 
326 of the Indian Penal Code. No such defence was 
raised in the present case. 

Reference was also made to Queen v. Shamshere 
Beg (1). This case, however, is of little assistance 
because the extracts from the charge to the Jury show — 
that the learned Judge practically dictated to the 
Jury what verdict they should find. Natabar Ghose v. 


| “Emperor (2) was also cited but in this case the charge 


to the Jury contains so many misdirections including, 
it would appear, a misrepresentation of the effect of the 
medical evidence that I do not think any advantage 
could be gained by examining it in detail; but it is 
clear that one important question to which the Sessions 


(1) 9 W.R, 51. - (2) (1908) ILL.R. 35 Cal. 531, 
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Judge omitted reference altogether was the question 
whether in causing the death of the deceased the 
accused had the intention to cause death, or such 
injury as was likely to cause death, or knowledge 
that it was likely to cause death. The case, howevcr, 
was complicated by the introduction of section 149 of 
the Indian Penal Code and it would seem that there 
was no charge of murder framed al all. 
Another case cited was The King v. Hopper (1), 
a decision of the Court of Criminal Appeal in England. 
This was a case in which the main defence was that 
the killing was accidental, but in addressing the Court 
the accused’s counsel. indicated that if the Jury would 
not accept that view he would ask them to find that 
the crime was manslaughter and not murder on the 
ground that there was evidence of provocation. The 
Judge, however, taking the view that there was no 
evidence of provocation such as would reduce the 
crime to manslaughter, directed the jury that it was 
impossible for them to find a verdict of manslaughter, 
and that if they did not come to the conclusion that 
the killing was accidental, they must find a verdict 
of murder. The Court of Criminal Appeal differing 
from the Judge who tried the case held that there 
was some evidence which would, if the jury accepted 
it, justify them in finding a verdict of manslaughter, 
and the conviction for murder was altered to one of 
manslaughter. 

On the other hand, we have the decision of a Full* 
Bench of five Judges of the late Chief Court of Lower 
Burma in the case of Nga Mya v. King-Emperor (2), 
that a Judge is under no obligation to raise a case for 
the accused which his advocate had not raised and for 
which there was no real justification. 


(1) (1915) 2 K.B.D. 431. ~ (2) 8 L.B.R, 306. 
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The facts of this case are that the murder was 
committed -by stabbing the deceased with a_ sharp 
pointed kitchen knife in the back to a depth of five and 
a half inches. The accused was said to have 
accompanied his blow. with an exclamation that could 
only mean that he struck the blow intentionally and he 
showed savagery in keeping the knife in the injured 
man’s body.. The murder seems to have been 
committed in.the course of a sudden quarrel, and in 
the judgment: of Fox C.J. at page 312 occurs the 
passage : : 


“There wasin my opinion no room fcr any reascnable man 
coming to the conclusion that he may have stabbed with the 
intention merely of causing bodily injury likely to cause death. 
In such a case it appears to me that in performing the duty of 
laying down the law by which the jury was to be guided it was 
not incumbent on the Judge to explain a part of the law which if 
they had acted on they would have done wrong. In such a case 
they were to be guided not by the law as to culpable homicide 
not amounting to murder but by the law as to murder. I am 
unabie to hold that the Judge erred in omitting to explain to the 
jury the distinction between murder and culpable homicide not 
amounting to murder. 


Ormond J. puts the matter more shortly : 


“And if in a trial for murder, a verdict of culpable homicide 
not arnounting to murder, could not properly be come to,—upon 
any aspect of the case before the Court,—the Judge is not called 

#®upon to explain the law relating to such offence.” 


Twomey J. on page 316 says : 


“ In such doubtful cases the Judge weuld be bound to explain 
the law as to the minor offence as well as the major offence. In 
the present case, if we look only to the weapcn used and the 
nature of the injury there can be no doubtat all that the offender's 
intention fell within elause (i) or clause (iii) of section 300.” 
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Robinson J., the Judge whose summing-up was 
under examination, referring to the question of the 
possibility of the accused being convicted under 
section 304, Indian Penal Code, says at page 324: 


“Tt cerlainly never occurred to me and it did not as far as I 
‘can see cccur to Counsel for the Crown that there was any such 
plea. The evidence did not appear to me to affor:l any real 
foundation for any such plea and so I did not put it to the jury.” 


- And Parlett J. who also agreed that the summing-up 
‘was correct, in dealing with sections 297 and 298 of the 
‘Criminal. Procedure Code, says at page 326: 


ee the illustration means that if the legal question of 
oN distinction between murder and culpable homicide not 
‘amounting to murder arises’ in the course of the trial, the Judge 
‘must explain it to the jury, it being part of the law by which they 
are to be. guided ; where no such question arises, it cannot be said 
to be his duty to enter intoan irrelevant explanation which may 
‘have the effect of misguiding the jury. Nor is there any force in 
the argument that as the definition of culpable homicide is the 
‘basis cf that of murder it is necessary in all cases to explain the 
distinction: between the two. It is quite possible, as the present 
case shows, to explain fully and correctly what murder is without 
stating what it is not.” 


Lastly we were referred to The King-Empercr v. 
Upendra Nath Das (1), a case which was dealt with by 
a Full Bench of five Judges, including the Chief Justice. 
‘The accused in this case was placed on trial on charges 


under sections 302, 304 and 326, Indian Penal Code: 


He was defended by counsel who argued that the case 
against the accused was one of murder or nothing. 
‘Grave and sudden provocation was no part of the 
‘defence case. The Judge in charging the jury laid 
down the law under section 302, Indian Penal 
‘Code, but not under section 304 or the exceptions to 


(1) 19 C.W.N. 653. 


725 


1936 


Kinc- 
EMPEROR 


v. 
E PE. 


BAGULEY, J. 


726 


1936 


Kinec- 
EMPEROR 


v. 
E PEs. 


—_—— 


BAGuLEY, J. 


INDIAN LAW REPORTS. [VoL. XIV 


section 300. It would appear that in this case it was 
argued subsequently that there might have been provo- 
cation which would have brought the case under 
section 304, Indian Penal Code, although this defence 
was not raised at the trial of the murder case, and in 
the judgment of Sir Lawrence Jenkins C.J. at page 663 
it is stated : 


“It would therefore come within the duty of the Judge to 
determine whether any evidence had been given on which the jury 
could properly find the question for the party on whom the onus 
of proof lies, for that is a question of law. 

We have heard much of a scintilla of evidence and its 
paralysing effect un the power of the Judge to assist the jury ;. 
that is an argument that might possibly have possessed some force 
in the early part of the last century. But the scintilla theory is: 
now exploded. 

It is not enough to say that there was some evidence. A 


_ scintilla of evidence clearly would not justify the Judge in leaving 


the case to the jury. There must be evidence on which ‘they 
might reasonably and properly conclude the fact to be 
established :” ; 


It will be seen, therefore, that the case of Nga Mya 
v. King-Emperor (1) is strongly in favour of the course 
which the learned Chief Justice took in the present: 
case. The injury inflicted in the present case was not. 
so deep and there was no statement accompanying the 
stab to show the intention of the accused ; on the other 
hand, in that case the fight arose apparently on the spur 
of the moment, and in the present case the determination 
of the attacker was shown not by words but by the fact 
that the murder was committed at the end of along and 
determined chase ; even when the victim got on toa 
moving tramcar his pursuers continued to chase, caught 
up the tramcar and assaulted him and when he broke 
away to another part of the tramcar they followed him 





(1) 8 L.B.R, 306. 
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and E Pe stabbed him. This determination is a very 
important element in showing the intention of the 
accused. 

It is true that the intention of the man who kills 
another is a matter of fact which has got to be 
determined in order to decide whether the offence is 
murder or merely culpable homicide. The two cases 
cited by the learned Chief Justice: Hamid v. King- 
Emperor (1) and On Shwe v. King-Emperor (2) are 
authority for holding that a person who stabs another 
in the abdomen with sufficient force to penetrate the 
abdominal walls must undoubtedly be held to have 
intended to cause injury sufficient in the ordinary 
course of nature to cause death. The head note is 
quite general, but it must, of course, be understood 
that that means that it is his intention in the ordinary 
way, because all presumptions with regard to intention 
are rebuttable. In the present case there is absolutely 
no evidence on the record to show that the accused 
when he inflicted this stab had any intention other 
than the one which must normally be drawn in cases 
in which one man intentionally. stabs another with 
sufficient force to penetrate. the abdominal walls. 
It was not a case in which the deceased was so 
thin that the abdominal walls were only just under the 
surface of the skin ; they were protected by two and a 
half inches of flesh and muscle, and for a knife to 
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penetrate to that extent showed the intention of the 


man who stabbed : the intention was to drive the knife 
home into the body of his victim. There being no 
evidence of any kind upon which a jury could 
reasonably have come to the conclusicn that the 
accused had any intention other than the ordinary one 
deducible from his acts, the learned Chief Justice in 


(1) 2 L.B.R. 63. (2) (1923) LL.R. 1 Ran. 436, 444. 
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his summing-up was under no duty, to quote Parlett J. 
in Nga Mya v. King-Emperor (1), 


“to enter into an irrelevant explanation which may have the 
effect of misguiding the jury.” 


For these reasons I would hold that the summing- 
up in this case was correct. 


GoopmMAn Roserts, C.J.—I agree. 


Leacu, J.—I agree. 


CIVIL REVISION. 


Before Siy Ernest H, Goodman Roberis, Kt, Chief Justice, and 
Mr, Justice Dunkley. 


RATILAL MEHTA v. PRAGJEE. * 


Limitation—Summary suit on negotiable instrument—Application for leave 
to defend—Period allowed—Rangoon Small Cause Court Rules, 100 and 
101—Rule 101 ultra vires—Rules made under power conferred by ss. 122 
and 128 {2) (f) of Civil Procedure Code—Rangoon Small Cause Court Act 
(Burma Act VII of 1920), ss. 31, 32—Limitation Act (IX of 1908*, s.29 and 
sch. I, art. 159. : ; 

The combined effect of rules 100 and 101 cf the Rangoon Small Cause Court - 
Rules of 1922 is, ina sum j ey: suit ona negotiable instruinent, to make the 
period allowed between the‘service of summons and the filing of the application 
for leave to appear and defend not more than five days, and in some cases as 
short as two days. The provisions of these rules are contrary to those of article 
159 of the Limitation Act which gives a period of ten days during which such 
an application can be made. 








Held that the rules in question were made in exercise of the powers 
conferred by s. 122, read with s. 123 (2)(f) of the Code of Civil Procedure, and 
not in exercise of the powers conferred by s.32 of the Rangoon Small Cause 
Court Act. The Court hasno power by such rules to abrogate or vary the 
periods of limitation set out in the Limitation Act in respect of proceedings to 
which that Act applies. 

S. A. Ganny v. Russell, 1. L.R. 8 Ran. 380—followed. 


Held, therefore that s. 29 of the Limitation Act had no application, and that 
Rule 101 of the Rangoon Small Cause Court Rules was witra vires to the extent 
that it conflicted with the: provisions of art. 159 of the Limitation Act. é 





(1) 8 L.B.R. 306. 


* Civil Revision No. 209 of 1936 from the decree of the Small Cause Court 
of Rangoon in Civil Regular No. 3671 of 1936. s 
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Chakravarti for the applicant. 


Dangali for the respondent. 


DUNKLEY, J.—This is an application, under the 
provisions of section 25 of the Rangoon Smail Cause 
Court Act, to revise a judgment and decree of the 
learned 2nd Judge of that Court. The suit was 
brought by the plaintiff-respondent against the defen- 
dant-applicant on a negotiable instrument, under the 
summary procedure in suits on negotiable instruments 
contained in Part III of the Rangoon Small Cause 
Court Rules of 1922. Under the provisions of sub- 
rule (2) of rule 100 of these rules, the defendant is 
not permitted to appear or defend the suit unless he 
obtains the leave of the Court to appear and defend, 
provided that, so far as a resident of Rangoon is 
concerned, he has been served with summons at 
least five clear days before the returnable date of the 
summons. Under the provisions of sub-rule (1) of 
rule 101, if the defendant desires to appear and 
defend, he must apply by a written application sup- 
ported by affidavits for leave of the Court, but the 
application and affidavits must “Be filed in the office 
of the Registrar not later than three clear days 
before the day fixed for the defendant's appearance. 

Now, in the suit out of which the present 
revision arises summons issued for service on the 
defendant-applicant was returnable on the 14th May, 
1936, and that was the date fixed for his appear- 
ance. The summons was served on him on the 7th 
May, 1936. The application for leave to appear and 
defend was filed in the office of the Registrar on 
the 12th May. As this latter date was within three 
dzys of the date fixed for the defendant’s appearance, 
the application for leave to appear and defend was 
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rejected by the learned 2nd Judge, and the suit ~ 
was decreed. 
On behalf of the applicant it is contended. that 
the provisions of the second clause of sub-rule (1) of 
rule 101, to the effect that the application with sup- 
porting affidavits for leave to appear and defend must 
be filed in the office of the Registrar not later than 
three clear days before the date fixed for the defendant’s 
appearance, are ulira vires in that they conflict with 
the provisions of Article 159 of the First Schedule 
of the Indian Limitation Act. That the provisions 
of this clause do prescribe a shorter period of limita- 
tion for an application for leave to appear and 
defend than that prescribed by the Limitation Act 
cannot be gainsaid. Article 159 is as follows : 


“Bor leave to appear and ‘Ten days. When the summons 
defend a suit under the is served,” 
summary procedure refer- 
red to insection 128 (2) (f) 
orunder Order XXXVII 
of the same Code. 


The combined effect of rules 100 and 101 of the 
Rangoon Small Cauge Court Rules is, in a suit tried 
under the summary"procedure, to make the period 
allowed between the service of summons and’ the 
filing of the application for leave to appear and 
defend as short as two days in some cases, and, there- 
fore, it is clear that the provisions of these rules 
are contrary to those of Article’!59, which gives a 
period of ten days during which such an application 
can be made. 

On behalf of the plaintiff-respondent section 29 of 
the Limitation Act is called in aid. The effect of 
the provisions of this section is. that when a period 
of limitation is prescribed by a special or local law, 
which period is different from the period prescribed 
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under the Limitation Act for the same suit, appeal 
or application, then the period applicable’ shall be 
that laid down by the special or local law. It is 
contended that under section 31 of the Rangoon 
Small Cause Court Act the rules contained in Sche- 
dule I of the Act have the same effect as if they were 
part of the Act itself, and, consequently, that this 
section makes the rules in Schedule I a “special or 
local law,” within the meaning of section 29 of the 
Limitation Act and, therefore, that the period of 
limitation laid down in Article 159 is superseded by 
the period of limitation laid down in rules 100 and 
101, when read together. 

Section 31 of the Rangoon Small Cause Court 
Act enacts that “the rules in Schedule I shall have 
effect as if enacted in the body of the Act until 
annulled or altered in accordance with the provisions 
of section 32,” and, therefore, it would appear that 
the contention which has been advanced on _ behalf 
of the respondent could not be resisted if the rules 
in question had properly and legally been made 
under the provisions of section 31. But this is not 
so, for this section applies only.fo the rules originally 
contained in Schedule I of the”Act, enacted by the 
Legislature as part of the Act, and to any subsequent 
rules added to that schedule under the powers 
conferred by section 32. The original Schedule I 
to the Rangoon Small Cause Court Act (Burma Act 
VII of 1920) contained only 16 rulés, and these 
rules referred to a single subject, namely, the recovery 
of possession of immovable property. ' The rules 
which are now printed as Schedule I to the Act 
consist of 111 rules, which are divided into four 
parts. Part If contains the rules referring to the 
recovery of possession of immovable property, and, 
therefore, the rules which succeed those originally 


731 


1936 
RATILAL 
MEHTA 

v, 
PRAGJEE, 


DUNKLEY, J. 


{32 


1936 
RATILAL 
MEHTA 
Vv 
PRAGIJEE, 


‘DUNKLEY, J. 


INDIAN LAW REPORTS. [VoL. XIV 


enacted .as part of the Act, and Part III contains 
the rules for summary procedure in suits on negotiable 
instruments. These rules, which are now printed 
as Schedule I of the Act, were issued by the Chief 
Court of Lower Burma with the approval of the 


- Local Government by Notification No. 22 (Schedule) 


dated the 27th March, 1922. Consequently, the rules. 
are not part of Schedule I as enacted in the original 
Act and, therefore, they cannot, under section 31 of 
the Act, have effect as if enacted in the body of 
the Act unless they are rules which were originally 
made as part of the Act or were subsequently made 
under the powers conferred by section 32, 

Under section 32 the late Chief Court of Lower 
Burma had—and the present High Court has— 
power to alter or annul the rules contained in 
Schedule I to the Act in certain respects only. 
Under sub-section (1) of section 32 rules can be 
made to provide for the exercise by one or more 
of the Judges of the Court of any powers conferred. 
on the Court by the. Act or any other enactment. 
for the time being in force. Under sub-section (2) 
rules can be made, to regulate the procedure of 
the Court in the exercise of its jurisdiction under 
Chapter V, that is, the chapter relating to the 
recovery of possession of immovable property, and 
such rules may annul, alter or add to all or any 
of the rules in the original Schedule I. Under 
sub-section (3) rules can be made to provide for 
the delegation to any ministerial officer of the Court 
of any non-judicial or quasi-judicial duties. These 
are the only rule-making powers which were conferred 
upon the Chief Court by the Act, and they do not 
include power to make rules for the procedure of 
the Court except in the exercise of its special 
jurisdiction in ejectment. They do not include a 
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power to make rules for summary procedure in the 
trial of suits on negotiable instruments. It would 
appear that at the time when the late Chief Court 
issued its notification of 1922 it was recognized that 
all the rules contained in that notification could 
not validly be made under section 32 of the 
Rangoon Small Cause Court Act, for the preamble 
of the notification. reads as follows: 


“In exercise of the powers conferred thereon by section 32 
of the Rangoon Small Cause Court Act, 1920, and under section 
122 of the Code of Civil Procedure, 1908, of all other powers 
hereunto enabling, and with the previous approval of the Lecal 
Government, the Chief Court makes the following rules ” 


and so on. 


Consequently, in order to make the rules contained 
in this notification it was necessary for the Chief 
Court to call in aid its rule-making powers, not 
only under the Rangoon Small Cause Court Act, 
but also under the Code of Civil Procedure, and 
these rules were made in accordance with the 
procedure laid down in Part X of the Code of 
Civil Procedure, and have been included in the 
First Schedule of that Code as Order LIII. Strictly 
speaking, the only rules which were made under 
section 32 of the Rangoon Small Cause Court Act 
are those contained in Part II of the rules, and 
these alone should have been published as Schedule I 
to the Act; the remaining rules should have been 
published as Order LIII of the First Schedule to 
the Code of Civil Procedure, and the rules in Part II 
should have been excluded from that Order. But 
presumably all the rules were published both in 
Schedule I to the Act and in Order LIII of the 
Code as a matter of convenience. 


51 
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It is plain that Part II of the rules could be 
made under the rule-making powers conferred by 
section 32 of the Rangoon Small Cause Court Act, 
whereas, on the other hand, the rules in Part III 
could not be.made under section 32 of the Act, 
but clearly could be made under the powers: conferred 
by section 122, read with section 128 (2)(/), of the 
Code of Civil Procedure. It, therefore, must be 
held that the rules now in question were made in 
exercise of the powers conferred by section 122, 


‘read with section 128 (2) (f), of the Code of Civil 


Procedure, and not in exercise of the powers conferred 
by section 32 of the Rangoon Small Cause Court 
Act. But Article 159 of the First Schedule of the 
Limitation Act specifically mentions “the summary 
procedure referred to in section 128 (2) (f)” of the 
Code of Civil Procedure, and, therefore, this Article 
is applicable to applications for leave to appear and 
defend under these rules. Since it is clear that the 
rules in Part III must have been made under the 
Code of Civil Procedure, the present application is 
concluded in favour of the defendant-applicant by 
the ruling of a Full Bench of this Court in 
S. A. Ganny v. I, M. Russell (1), in which case it 
was held that the High Court, acting under its 
rule-making powers under section 122 of the Code 
of Civil Procedure, is not entitled by such rules 
to abrogate or vary the periods of limitation set out 
in the Limitation Act in respect of proceedings to 
which that Act applies. Consequently, it must be 
held that rule 101 of the Rangoon Small Cause 
Court Rules is ulira vires to the extent that it 
conflicts with the provisions of Article 159 of the 
First Schedule of the Limitation Act. 


4} (2930) T.L.R. 8. Ran. 380, 
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This application must, therefore, be allowed, the 
suit is restored to the file, and the learned 2nd 
Judge of the Small Cause Court is directed to take 
into consideration the application of the applicant 
for leave to appear and defend the suit znd to 
pass orders thereon upon its merits. The applicant 
is entitled to his costs of this application as against 
the respondent, advocate’s fees seven gold mohurs. 


GoopMaN Roserts, C.J.—I concur. 


CIVIL REVISION. 


Before Mr. Justice Dunkley. 


U SAN THEIN 
v. 
THE DISTRICT MAGISTRATE, MAGWE.* 


Pleadsr’s misconduct—Power of suspension—Court entitled to inquire into 
misconduct— Court empowered to suspend—Procedure—Notice—Legal Frac- 
titioners’ Act (XVIII of 1879), ss. 14 (5), 40. 

By the order of the District Magistrate, the applicant, a pleader, was 
suspended from practice, pending investigation into his aileged misconduct 
which took place in the Court of the Honorary Magistrates. No notice was 
issued to the pleader before suspension, and the District Magistrate apparently 
purported to act under s. 14 (5) of the Legal Practitioners’ Act. 


Held, that the Court empowered to inquire into the conduct of the pleader 
was the Court of the Honorary Magistrates before which the alleged 


. misconduct took place, and that Court alone had the power of suspension. 


Further, the pleader must have notice of the charge against him and an 
opportunity of being heard in defence, and it is only after the Court has 
completed its inquiry and has recorded its findings and the grounds thereof, 
and has submitted the proceedings to the High Court that the power to suspend 
the pleader arises. The order of the District Magistrate suspending the pleader 
therefore was without jurisdiction. 


Bajrangi v. Muktear, 15 C.W.N. 269—referred to. 
Kyaw Myint for the applicant. 


No appearance for the respondent. 





* Civil Revision No. 305 of 1935 from the order of the District Magistrate of 
Magwe in File No. U-2 of 1935. 
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1936 =~ ~~ DunxLeEy, J.—The applicant, who is a pleader of 
USanTuew the Lower Grade practising at Taungdwingyi, has 
ai been suspended from practice by the District 
. enced Magistrate of Magwe, who apparently purported to 
Macwe. act umder the fifth ciause of section -14 of the: 
‘Legal Practitioners’ Act. It appears that the 
Honorary Magistrates of Taungdwingyi, through the 
Subdivisional Magistrate of Taungdwingyi, made a . 
report to the District Magistrate alleging that this 
pleader had been guilty of certain misconduct 
during the progress of a trial before them, and on 
this report the District Magistrate issued an order 
to the Subdivisional Magistrate of Taungdwingyi, the 
final paragraph of which was in the following 

terms : 


“ Pending such investigation, as a prima facie case of using 
objectionable language to the Court of the Honorary Magistrates, 
Taungdwingyi, and of fraudulent conduct in the discharge of his 
professional duty has been made out against U San Thein, Lower 


Grade Pleader, Taungdwingyi, he is suspended from practice » 


” 


until further orders. 


A copy of this paragraph of the District Magistrate’s 
order was thereupon served upon U San Thein by 
the Subdivisional Magistrate of Taungdwingyi, and 
U San Thein was suspended from practice. 

It is plain that, in any case, the only Court 
which could suspend the applicant from practice in 
connection with this particular misconduct was the 
Court of the Honorary Magistrates, for section 14 
refers to an investigation into the misconduét of 
the pleader undertaken by the Court before which 
the misconduct took place, and under the fifth 
clause of that section. that, Court only has authority 
to. suspend the pleader with the sanction of the 
District Magistrate. Hence the order served by the 
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Subdivisional Magistrate of Taungdwingyi upon the 
applicant, suspending him from practice, was clearly 
ultra vires. 

Moreover, section 14 of the Legal ‘Practitioners’ 
Act is governed by section 40, and under section 
40 of the Act no pleader may be suspended from 
practice unless he has been allowed an opportunity 
of defending himself before the authority suspending 
him. At the time when the order of the District 
Magistrate was passed no charge had been framed 
against the applicant and no notice had been served 
upon him, as required by the first and second 
clauses of section 14. Hence on this ground also 
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the order of the District Magistrate suspending the - - 


applicant from practice was made without jurisdiction. 
Furthermore, the fifth clause of section 14 gives 
authority to suspend a pleader only after the 


preliminary enquiry in the Court in which the 


misconduct took place, and pending the investiga- 
tion before the High Court under section 13. 


It has been held in the case ot Bajrangi Sahai v. 


Muktear (1) that a legal practitioner cannot be 
provisionally suspended pending investigation (under 
section 14 of the Legal Practitioners’ Act) of a 
charge of misconduct brought against him, without 
being heard in defence under section 40 of the 
Act, and before a report has been submitted to 
the High Court in terms of section 14, the 
investigation referred to in the fifth clause of that 
section being the investigation by the High Court. 
Consequently there is no authority to suspend a 
pleader until the enquiry by the Court in which 
the alleged misconduct took place has _ been 
completed, and that ‘Court has recorded its findings 


(1) 15. C.W.N. 269. 
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and the grounds thereof and submitted the pro- 
ceedings to the High Court. It is only at that 
stage that the power to suspend a pleader arises. 
On all these grounds the order -of the District 
Magist-ate, dated 12th July, 1935, suspending - the 
applicant from practice, was passed without 
jurisdiction, and this order is, therefore, set aside. 


[25th Aug. 1936. The proceedings and findings 
of the Honorary Magistrates were submitted to the.. 
High Court (Civil Misc. Application No. 48 of 1936),. 
and the matter came up before Goodman Roberts C.J. 
and Dunkley J. Their Lordships did not propose 
to take any further action save to issue a warning 
to the pleader to exercise more care in the manner 
of conducting his cases and his behaviour in Court. ] 





APPELLATE CIVIL. 


Before Mr. Justice Dunkley. 


PAPA AMMAL 
v. 
PANCHAVARNAM AMMAL AnD OTHERs,* 


Court of last resort—Question of law raised for ihe first time—Entertainment 
of blea-Second appeal--Remand of case for evidence to decide point—New 
did different right raised. 

When a question of Jaw is raised for the first time in a Court of last resort 
upon the construction of a document, or upon facts either admitted or proved 
beyond contreversy, it is competent for the Court to entertain the plea. 

Connecticut Fire Insurance Company v. Kavanagh, 1892 A.C. 473—followed, 

But the High Court will not entertain a point of law raised for the first time 
in second appeal if the point cannot be décided without remanding the case for 
further evidence. 


Jarip Sardar v. Jogendra Nath, 24 C.W.N. 53 ; Pershottam v. Kasturbhai, 
32 Bom. L.R. 1001 —referred to. 


* Special Civil Second Appeal No. 139 of 1935 from the judgment of the 
District Court of Insein in Civil Appeal No. 32 of 1934, 
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And a point of Jaw cannot be taken for the first time in second appeal, if it 
sets up a new right differing in kind from that asserted throughout the trial. 

Rachawa v. Shivayogappa, 1.L.R. 18 Bom. 679—referred to. 

The respondents’ case, as set up in the Courts below, was based upon an 
alleged purchase of the property in suit for the benefit of the second respondent. 
They now set up a case that the second respondent acquired the property by 
right of inheritance from her grandmother. 

Held, that such a new point of law on the evidence on the record could not 
be taken for the first time on second appeal. 


Jaganathan for the appellant. 
Datta for the respondents. 


DUNKLEY, J.--The suit brought by the plaintiff- 
appellant in the Township Court of Insein was a 
suit for recovery of possession of a house and _ site. 
The facts which were found by the Township Court 
have not been disputed in this appeal. The pro- 
perty originally belonged to one Kamachi Ammal. 
She died without leaving any male issue and, 
consequently, the property was inherited on her death 
by her only daughter, named Pakiri Ammal. Pakiri 
Ammal had three sons, Krishnasami, Muthusami and 
Narayansami, and one daughter, Kamachi Ammal, 
who is the second defendant-respondent. 

According to the ordinary Hindu law of inherit- 
ance, on the death of Pakiri Ammal this house and 
site were inherited by her three sons to the exclusion 
of her danghter. Narayansami purchased the shares 
of Krishnasami and Muthusami in this property by 
paying them Rs. 100 each in cash, and so became 
the sole owner of the property. He and his wife 
Papa Ammal, who is the plaintiff-appellant, lived 
in this house until his death in 1928. Meanwhile, 


‘the respondent, Kamachi Ammal, had been living 


with her husband, Subrayalu Naidu, who is the 
third defendant-respondent, in India. Prior to 
Narayansami’s death they came over from India 
and lived with Narayansami and the appellant in 
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this house. During Narayansami’s lifetime he 


Papa AmmaL exercised all the rights of ownership over this 
v 
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property. He paid the municipal taxes and he 
twice mortgaged the house and site. He also let 
it to tenants and received and enjoyed the rents. 
He died in 1928 without issue, and consequently 
the appellant succeeded to his rights in the property 
as her widow’s estate. After his death the second 
and third respondents ousted the appellant from 
possession and then set up a claim to this house 
and site in themselves. They twice mortgaged it 
to the fourth defendant-respondent and ultimately 
sold it.to the first defendant-respondent. All these 
facts were set out in the plaint of the appellant, 
and the first respondent in her written statement 
denied these facts and set up that she had purchased 
the property for good consideration from the 
second and third respondents. The fourth respondent 
merely set up that he was not a necessary party to 
the suit as he was not the purchaser of the 
property ; he is the husband of the first respondent. 
The second and third respondents did not file 
written statements at all, but they gave evidence in 
the suit. In her evidence the second respondent 
Kamachi Ammal took advantage of the accidental 
similarity of her name with that of her grandmother, 
and séfup a story that this house and site were 
purchased for her benefit by ‘a person named 
Narayansami Maistry when she was a child cf 2 or 3 
years of age, and that she had throughout been the’ 
beneficial owner of this property. In support of her 
case she produced an unregistered document whereby 
two Burmans purported to seil this property to 
Kamachi Ammal in 1897, and the learned Additional: 
Township Judge has rightly held that this is the 
document whereby the original Kamachi Ammal 
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purchased the property. He, in fact, held that 
the second respondent’s story was utterly false and that, 
therefore, she and her husband had no title to this 
property which they could convey to the first 
respondent. This decision was reversed on first appeal 
to the Assistant District Court of Insein. The learned 
Assistant District Judge did not question the 
correctness of the learned Additional Township Judge’s 
findings of fact. He based his decision on the 
conclusion that the transaction whereby Narayansami, 
the husband of the appellant, purchased the shares of 
his two brothers was a sale of immovable property 
which required a registered deed. It is now admitted 
that this conclusion is wrong in law and that the 
arrangement was a family arrangement between the 
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three brothers, who were the heirs of their mother, and ~ 


could legally be made orally. The learned Assistant 
District Judge rightly held that as the appeilant was out 
of possession the burden was upon her to prove her 
title, and he further held that the mere facts that 
Narayansami had twice mortgaged the house, and 
received the rents and profits thereof and paid the taxes 
thereon fer a number of years, was insufficient to 
establish his title. . 

In argument before me no attempt has been made 





Judge on the grounds advanced by him, but i® 
appeal an entirely fresh point of law has been raised on 
behalf of the respondents. It is now contended that 
this property was the stridhana of the original Kamachi 
Ammal, that on her death her daughter Pakiri Aramal 
. only: acquired a limited interest therein, and that on 
Pakizi Ammal’s death. the property descended, not to 
the heirs of. Pakiri Ammal, but to the next heir of the 
stridhana of Kamachi Ammal, who is the second 
_respondent Kamachi Ammal. 
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This is a new point raised for ihe first time on 


Papa Amma Second appeal, and the question is whether the 
v. 


PANCHA- 
VARNAM 
AMMAL. 


DUNKLEY, J. 


respondents should be permitted to raise it now. The 
contention on behalf of the respondents.is that this is a 
pure point of law which can be raised for the first time 
in second appeal, and the cases of Jan Ali v. Khondkar 
Abdoor Rahman (1) and Maung San Ya and one v. 
Maung San Pe (2) are cited in support of this contention. 
But in Jan Ali v. Khondkar Abdoor Rahman (1) it was 

held that a ground should not be allowed to be taken in 
special appeal for the first time, where it would have to 
be dealt with in connection with the evidence in the 
cause, and on behalf of the appellant it has been urged 
that the point now raised on behalf of the respondents 
cannot be decided without the record of further 
evidence. It has been held in numerous cases that the 
High Court will not entertain a point of law raised for 
the first time in second appeal if the point cannot be. 
decided without remanding the case for further 
evidence ; see Jarip Sardar and others v. Jogendra 
Nath Chatterjee and others (3) and Pershottam 
Bhaichand v. Kasturbhai Lalbhai (4). In Connecticut 
Fire Insurance Company v. Kavanagh (5) Lord Watson 
said : 

‘““ When a question of law is raised for the first time in a court 
of last resort, upon the construction of a document, or upon facts 
either*admitted or proved beyond controversy, it is not only 
competent but expedient, in the interests of justice, to entertain 
the plea. The expediency of adopting that course may be 
doubted, when the plea cannot be disposed of without deciding 
nice questions of fact, in considering which the Court of ultimate 
review is placed in a much less advantageous position than the 
Courts below. But their Lordships have no hesitation in holding 
that the course ought not, in any case, tu be followed, unless the 

(1) Suther. W.R. Vol. 14, Civil, 420. (3) 24 C.W.N.. 53. 


(2) (1926) I.L.R. 4 Ran. 500. (4) 32 Bom. L.R. 1001. 
(5) (1892) App. Ca. 473, 480. 
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Court is satished that the evidence upon which they are asked to 
decide establishes beyond doubt that the facts, if fully inv estigated, 
would have supported the new plea.” 

This passage was quoted with Antti by their 
Lordships of the Privy Council in the case of 
M. E. Moolla Sons, Limited v. Burjorjee (1). It is clear 
that the point which has now been raised on behalf of 
the respondents cannot be decided without a decision 
onthe fact as to whether or not this property was 
originally the stridhana of the grandmother Kamachi 
Ammal, and the lower Courts have not even considered 
this fact, and it could not be satisfactorily decided 
without the record of further evidence. Moreover, a 
point of law cannot be taken for the first time in second 
appeal, if it sets up a new right differing in kind from 
that asserted throughout the trial. See Rachawa and 
others v. Shivayogappa {2). The case of the respondents, 
as set up in the Courts below, was based upon an 
alleged purchase of this property for the benefit of the 
second respondent. They are now setting up a case 
entircly inconsistent with their original case, namely, 
that the second respondent acquired this property by 
right of inheritance from her grandmother. 

For all these reasons this new point of law cannot 
be taken for the first time in this second appeal. The 
respondents have not attempted to support the 
decision of the Assistant District Court on firs# appeal 
on any other ground, and on the case as presented in 
the Courts below the decision of the Township Court 
was undoubtedly correct. This appeal is, therefore, 
allowed, the judgment and decree of the Assistant 
District Court on first appeal are set aside, and the 
judgment and decree of the Township Court of Insein 
are restored, with costs throughout, advocate’s fee in 
this appeal three gold mohurs. 

1) (1932) LL.R. 10 Ran, 242, (2) (1893) LL.R. 18 Bom. 679. 
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CRIMINAL REVISION. 


Before Mr, Justice Mya Bu, 


HTANDA MEAH 
v. 
ANAMALE CHETTYAR.* 


Notice of appeal—Accused convicted and fined—Compensation to complainant 
out of fine—Appeal by accused against conviction—Notice to District 
Magistrate—Acquittal by appellate Court—Extinguishment of compensation. 
—No notice of appeal to complainant—Notice not required by law—Illegality 
—Revision—Criminal Procedure Code (Act V of 1898), ss. 422, 545 (1) (b). 


‘There is no provision of law requiring a Court of appeal to issue notice of 
an appeal by the accused to the complainant where an order of acquittal by the 
Court of appeal involves the extinguishment of an order for payment of 
compensation to the complainant under s. 545 (Z) (8) of the Criminal Procedure 
Code. The only notice required by jaw is to the District Magistrate (the officer 
appointed by the Local Government) under s.422 of the Code. In such 
circumstances the appellate Court has not acted illegally or without jurisdiction 
and no revision lies to the High Court. 


Bharasa Naw v. Sukdeo, 1.L.R. 53 Cal. 969—distinguished. 
K. C. Sanyal for the applicant. 


Guha for the respondent. 


Mya. Bu, J.—This is an application for revision of 
an order passed by an appellate Court. As under 
section 417 of the Criminal Procedure Code an appeal 
is permitted against an order of acquittal, the High 
Court does not ordinarily entertain an application for 
revision of such an order. The ground on which 
interference by this Court in revision is urged is in 
short that the order of acquittal has been made with 
illegality and without jurisdiction, and if there be 
illegality in the proceedings in the Court which passed 
the order of acquittal, or if the order was made without 
jurisdiction, then I have no doubt that this Court would 
be exercising its discretion in a proper manner by 


* Criminal Revision No. 96B of 1936 from the order of the Sessions Judge 
of Henzada in Criminal Appeai No. 509 of 1935. 
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interfering, in revision, with the order. The reasons 
for denouncing the order of acquittal. as illegal and 
without jurisdiction are these. 

The respondent was prosecuted by the applicant in 
the Magistrates’ Court for an offence under cection 406 
of the Indian Penal Code and was convicted by the 
Magistrate who passed a sentence of fine of Rs. 1,000 
or in default six months’ rigorous imprisonment and 
also an order under section 545 (1) (b) of the Criminal 
Procedure Code directing the payment of Rs. 500 out of 
the fine, if realized, to the complainant as compensation. 

The respondent appealed against the conviction and 
sentence, and after due notice of the hearing of the 
appeal to the District Magistrate as required by section 
422 of the Criminal Procedure Code the appellate 
Court found that the conviction could not stand and 
therefore set aside the conviction and sentence passed 
on the respondent by the Magistrate. The order of the 
appellate Court makes no reference whatever to the 
Magistrate’s order for the payment of Rs. 500 out of the 
fine to the applicant (complainant), but the necessary 
consequence of the setting aside of the conviction is the 
setting aside of the sentence of which the necessary 
consequence is the extinguishment of the order made 
under section 545 (7) (b) of the Criminai Procedure 
Code. ; 

Throughout the proceedings in the appellate Court 
no notice whatever was issued to the applicant. It is, 
therefore, contended on behalf of the applicant that, in 
view of the possibility of the appeal ending in an order 
of acquittal involving the extinguishment of the order of 
the Magistrate for payment to the applicant of the sum 
of Rs. 500 out of the fine, which would consequently 
be tantamount to an order to the detriment of the 
applicant, the appellate Court acted illegally and 
without jurisdiction in passing the order of acquittal 
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without having previously given him (applicant) an 
opportunity to appear and support the conviction. Such 
a notice is not required by any provision of law, and an 
omission to issue notice of the hearing of an appeal 
from a cenviction to the complainant in the trial 
Court unlike the omission to issue notice of an 
appeal prescribed by section 422 of the Criminal 
Procedure Code cannot, by any means, be said to 
be an illegality. 

Does an omission to issue notice of such an 
appeal to the complainant in the original trial be- 
come an illegality by reason of the fact that an 


order of acquittal passed by the Court of Appeal 


would involve the extinguishment of an order for 
payment of compensation under section 545 (1) (b) 
of the Criminal Procedure Code? In my opinion 
it does not. As I have already observed there is 
no provision of law which requires notice of an 
appeal to be issued to the complainant in the trial 
Court. The most that can be said is that inas- 
much as the appeal might end in an order of 
acquittal which would involve the extinguishment of © 
an order under section 545 of the Criminal Procedure 
Code in favour of the complainant in the original trial 
itis desirable that a notice of the appeai should be 
given to him. But this view of the matter will not 
justify the statemeni that owing to the omission to 
issue such a notice in such a case the Court has 
acted illegally or without jurisdiction. 

The case of Bharasa Naw v. Sukdeo (1) has 
been relied on in support of the application. In 
that case it was said that 


“an appellate Court should, in the exercise of a proper 


discretion, give notice of the hearing cf the appeal from a 


(1) (1926) LL.R. 53 Cat. 969. 
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conviction to the complainant when an order of compensation 
has been made in his favour under section 545 of the Criminal 
Procedure Code.” 

As this pronouncement does not support the asser- 
tion that omission to issue such notice is an 
illegality, I do not think it is necessary to comment 
on it, in the present case. I am unable to under- 
stand why the complainant in the trial Court who 
would not be in law, entitled to notice of the 
hearing of the appeal against a conviction passed 
by the trial Court where no compensation is awarded 
under section 545 should be entitled to a notice of the 
hearing of the appeal simply because the trial Court 
has thought fit to award him compensation out 
of the sentence of fine. The fact that the 
complainant in the trial Court has no right to a 
notice of the appeal from a conviction shows that 
it is the concern of the Crown and not of the 
private prosecutor to support the conviction in the 
Court of Appeal. The mere fact that he is interested 
in the order of compensation cannot in my opinion 
justify the view that he is entitled to notice not with 
reference to the order under section 545 of the 
Code of Criminal Procedure but with reference 
direcily to the hearing of the appeal. In Bharasa 
Naw v. Sukdeo (1) there was not only an omission 
by the appellate Court to issue notice to the 
complainant in the original trial but also an omission 
to issue notice under section 422 of the Criminal 
Procedure Code. The omission to issue notice under 
section 42Z is no doubt fatal to the proceedings 
before the appellate Court and if it was not for 
that fatal defect I do noi think that the learned 
judges would have set aside the order of acquittal. 
In the present case there is no fatal defect whatever 

(1} (1926) LL.R. 53 Cal. 969. 
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in the proceedings before the appellate Court which 


passed the order of acquittal and, therefore, I hold 


that there is no sufficient ground for interference by 
this Court in revision with the order of acquittal 
passed by the appellate Court. 

The application is dismissed. 


APPELLATE CIVIL. 


Before Sir Ernést H. Goodman Roberts, Kt, Chief Justice, and 
Mr. Justice Leach, 


MA HTWE »v. MAUNG PU (REcEIVER).* 


Insoluency—Order of adjudication based on act of fraudulent preference— 
Receiver’s application to set aside transfer—Transferee's right to show 
transaction not fraudulent preference—Receiver's application to aniin} 
transfer for. want of consideration—Rule in Ex parte Learoyd—Provincial 
Insolvency Act (V of 1920), ss. 53, 54. 

An order of adjudication under the provisions of the Provincial Insolvency 
Act based on an act of the insolvent which the Court holds to be one of fraudu- 
lent preference does not preclude the transferee from showing that the transac- 
tion did not constitute a fraudulent preference when the Receiver se¢elss tc set 
aside the transfer under s. 54 of the Act. The order of adjudication dees not of 
itself operate to set aside thetransaction, Likewise itis open to the Receiver 
to prove that there was no consideration and to have the transaction avoided . 
under s. 53 and not under s.54. Having regard to important differences in the 
wording of the English Act and the Provincial Insolvency Act therule in 
Ex parte Learoyd, 10 Ch.D, 3 cannot be applied in a case under the Indian Act. 

Official Assignee of Madras v. O.R.M.O.R.S. Firm, LL.R. 50 Mad. 541— 
referred to. : 


S. Datta for the appellant. 
N. M. Cowasjee for the receiver. 


Lracu, J.—Ma Dwe Hla, the sister of the appellant, 
was adjudicated an insolvent on the 26th June 1931 
under the provisions of the Provincial Insolvency Act. 
A.week before, she had transferred most of -her pro- 
perty to the appellant and this was made the basis | 





* Civil Misc. Appeals Nos. 43 and 45 cf 1936 from the order of the District 
Court of Hanthawaddy in Civil Misc. Case No, 33 of 1934. 


aeessoemecreernrereerenrurenenrs nur wcisrusieratarersnnsn/iteinnenteni-nenerent-eraueteconeebrepitenhetcy enn entnirefeintemnt ennai ntionrnnssanonsnnnnteneSsteeiadhmueeyannerruntevtrrnneentntnnninnt asin htalnnntantnnaninnennintcrearnnritte se ¥isieirahantRenWareetinhninenaiaNnynyanuriaeaneneniscirnth 
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of the application. There were two petitions, one by 
_the S.R.M.A.R. Chettyar Firm and the other by 
S,S.K.R. Karupan Chettyar. In both of these petitions 
it was alleged that the transaction was made without 
consideration, with intent to defraud the insolvent’s 
creditors. In the alternative it was pleaded that the 
transaction amounted to a fraudulent preference, 
The learned District Judge, without recording a 
‘specific finding on the question whether there was 
consideration for the transfer or not, held that it 
constituted an act of fraudulent preference and, 
accordingly, passed an order of- adjudication. The 
insolvent appealed unsuccessfully.. This Court held 


“that the present appellant was a creditor and 


agreed that the transaction constituted a fraudulent 
preference. - 

The order of adjudication did not in itself operate 
to set aside the transaction, and it was necessary 


for the receiver in insolvency to apply to the Court 


for an order of annulment, which he did. He did 
not, however, confine his claim to the order on the 
ground that there had been a fraudulent preference, 
This was his second plea: In the first place he asked 
that the transfer be set aside on the ground that no 
consideration had passed. The learned District Judge 
again found that the transaction constituted a 
fraudulent preference and, on this ground, passed an 
order of annulment. The appellant has appealed 
against that finding, and there is a cross-appeal by 
the receiver, who contends that the learned District 
Judge should have held that the transaction was 
not a fraudulent preference, but a transfer without 
consideration in fraud of the creditors. The cross 
appeal has, of course, been filed with the object of 
preventing the appellant proving asa creditor should 


- she endeavour to do so. 
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There can be no doubt that the transfer in favour 


Ma i eo the appellant was fraudulent. The evidence shows 


Maune Puv 
(RECEIVER). 


LEACH, J. | 


that the insolvent did transfer to the appellant sub- 
stantially all her property. This was done at a time 
when the insolvent was heavily indebted and was 
being. pressed by her creditors. On the 12th June 
1931, a fortnight before the transfer, S.S.K.R. Karupan 
Chettyar wrote demanding payment of what was due 
to him, threatening to file a suit if no settlement 
were made within five days. Three days after she 
had conveyed most of her assets to the appellant, 
the insolvent caused a letter to be written to her 


. creditors, stating that “ owing to depression in paddy 


price” she was not in a position to pay anything 
to them, apart from interest. A more palpable fraud 
it is hard to imagine. Ma Htwe’s appeal must, 
therefore, be dismissed, 

The cross appeal raises a more difficult question, 
as the receiver desires to go behind the judgment 
on which the order of adjudication was based. It ~ 
is conceded on behalf of the receiver that the order 
of adjudication constitutes a judgment in rem, but 
it is said that he is at liberty to show that the 
transfer was without consideration, without affecting 
the order of adjudication. In Ex parte Learoyd (1) 
it was held that, by virtue of sections 10 and 11 
of the Bankruptcy Act, 1869, an adjudication of 
bankruptcy is, so long as it stands, conclusive as 
against a third person, and that the act of bank- 
ruptcy, on which the adjudication was professedly 
founded, was in fact committed, and the title of 
the trustee relates back to that act of bankruptcy. 
The question whether the rule in Ex parte Learvyd (1) 
could be applied to a case under the Presidency- 





(1) (1879) :10 Ch,D, 3, 
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Towns Insolvency Act, has been discussed. The 
Madras High Courtin The Officiul Assignee of Madras v, 
O.R.M.O.R.S. Firm (1) took the view that the rule 
does not apply, but this decision has been criti- 
cized (2). There are, however, important differences 
in the Provincial Insolvency Act and in my opinion 
the rule in Ex parte Learoyd (3) cannot be applied 


in a case under that Act. Section 53, which deals 
with transfers without consideration within two years. 


of the insolvency, states that such a transfer shall 
be voidable (not void) as against the receiver and may 
be annulled by the Court. Section 54, which deals with 
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fraudulent preferences, provides that a transfer of this . 


nature shall be annulled by the Court. Section 54 (a) 
then goes on to say that the petition for annulment 
may be made by the receiver, or, with the leave of 
the Court, by any creditor who has proved his debt 
and who satisfies the Court that the receiver has 
been requested and has refused to make such a 


- petition. Further proceedings are, therefore, necessary 


under the Provincial Insolvency Act. It is not 
disputed that the appellant had a right to show, if 
she could, that the transaction did not constitute a 
fraudulent preference, and it is, therefore difficult to 
see why the receiver should be precluded from 
showing that ihe transaction was something even 
worse than a fraudulent preference. I am of opinion 
that the receiver is entitled to show, if he can, that 
there was no consideration and to have the transac- 
tion avoided under section 53 and not under section 54. 
But it does not follow that he has established his case. 
The deed under which the insoivent’s properties 
were conveyed to the appellant states that the 
(1) (1927) I.L.R. 50 Mad. 541. (2) Sce Sir Dinshah Mulla’s “ Law of 


Insolvency ” p. 533. 
{3) (1879) 10 Ch.D. 3. 
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consideration was a total sum of Rs. 6,325, money 
owing by the insolvent to the appellant. The 
appellant precluded herself from appearing and leading 
evidence because she failed to comply with an order for 
payment of'costs. She did not appear when the case 


- was fixed for hearing, but was allowed to come in 


later and’ give evidence on payment of the costs 


thrown away. She did not pay these. costs, and, 
therefore, the case was decided ex parte. It is, 


however, for the receiver to prove that there was no. 
consideration, and the only witness whom he called 
on this point was Karupan Chettyar, who stated that 
the appellant was never in a position to lend a large 
sum of money to the insolvent. His evidence, how- 
ever, shows that she had credit with Chettyars, that. 
her husband owned about 240 acres of land and. 
that she had 65 acres of her own. I am _ not 
prepared to hold, in the face of this evidence, that the 
insolvent owed nothing to the appellant, especially in 


‘view of the decision of this Court in the appeal 


arising out of the order of adjudication that the 
appellant was in fact a creditor. The cross appeal 
will, therefore, also be dismissed. This, however, does 
not mean that the appellant is entitled to rank as a 
creditor for the amount stated in the deed of trans- 
fer. She will have to prove that the money was in fact 
due to her, and the receiver will have an opportunity 
of challenging her proof. 


GOODMAN Roserts, C.J.—I have read the judg- 
ment of my learned brother with care, and agree 


with it. 
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APPELLATE CIVIL. 


Before Sir Ernest H. Gooilman Roberts, Kt., Chief -Juslice, and 


Mr. Justice Dunkley, 
THE BOMBAY BURMA TRADING CORPORA- 196 
TION, LTD. : : Aug. D i 


D. 


MA E NYUN.* 


Workmen's Compensation Act (VII of 1923), s. 2 (1) (n), Sch. 11, Cl. 22 —Person 
employed in training, keeping or working of elephants or wild animals, a 
work:nan—-Person employed as messenger—Fatal accident whilst employed 
as messenger—Claim to compensation—Difference between English and 
Indian statutes—Statute, quasi-penal—Siricl construction. 

A person employed in the training, keeping or working of elephants is a 
‘workman within the meaning of s. 2 (1) (7) of the Workmen’s Compensation 
Act, but when on a particular day such a person is employed by his employers 
as a messenger to carry a letter to a member of the staff and meets with a fatal 
accident during such employment he is not a workman within Schedule II of 
‘the Act, and consequently his dependents cannot claim compensation in respect 
of the fatal injury. ; 

Parsu Dhondi v. The Trustees of the Port of Bombay, \.L.R. 54 Bom. 114— 
referred to, 

Whilst the English statute applies to all workmen, the Indian statute only 
applies to certain defined classes of workmen, and casts a duty upon the Court 
of defining those classes with precision. The Workmen’s Compensation Act is 
a quasi-penal statute and has to be construed, not with sympathetic leniency, 
but strictly, 

In the matter of Maung Kyan, deceased, 1.L.R. 9 Ran. 46; Ralli Bros. v. 
Perumal, 1.L.R. 52 Mad. 747—referred to. 


Beecheno for the appellant. 


No appearance for the respondent. — 


GoopMAN Roserts, C.J.—This is an appeal under 
section 30 of the Workmen’s Compensation Act 
against an award made to the respondent who is the 
mother of Maung Ba Aye, a person employed by the 


* Civil Misc. Appeal No. 66 of 1936 from the order of the Commissioner, 
Upper Chindwin, in case No. 7 of 1935. 
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Bombay Burma Trading Corporation in the capacity 
of an elephant driver. He was‘sent with a letter by a- 
person whose duties correspond with those of a head 
forester for certain rice to be sent by Mr. Barlow 
who was the English assistant of the appellant com- 
pany, and it was delivered ; and it was on the way 
back on foot on the road that Maung Ba Aye, who had — 
a companion with him, was attacked by. a bear which 
came out from the jungle. The companion escaped, 
but Maung Ba Aye was fatally injured and died on his 
way to hospital. 

We have to consider two points which have been 
laid before us for determination. The first is a 
contention by the appellants that at the time of the 
accident the deceased was not a workman.within the 
meaning of the Workmen’s Compensation Act, and the 
second is that if he were a workman within the mean- 
ing of the Act, the accident did not arise out of and in 
ihe course of his employment. 

The definition of a workman in the Act is to be found 
in section 2 (1) (n), and means for the purpose of the 
present case any person who is employed on monthly 
wages not exceeding Rs. 300 in any such capacity as 
specified in Schedule IJ, and in Schedule II, 
clause (xxii) the term “workman” includes a person 
who is employed in the training, keeping or working 
of elephants or wild animals. By virtue of sub-sec- 
tion (3) of section 2 the Governor-General in Council 
has notified as hazardous certain other occupations and 
has added them to Schedule IJ. They are the fell- 


_ ing and logging of trees, the transport of timber by 


inland waters, the control or extinguishing of forest 
fires and elephant catching operations. 

We observe first of all in general that the respon- 
dent’s son was employed in the training, keeping or 
working of elephants or wild animals, but we have 
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to consider whether he was so employed at the time 
at which he met the accident, and in relation to that 
matter our attention has been drawn to the case of 
Parsu Dhondi v. The Trustees of the Port of Bombay (1). 
In that case it was held that. a workman who was 
employed to unload bales from a railway wagon stand- 
ing in a dock and to take them to a shed adjoining the 
wharf and stack them there was not~-entitled to 
compensation if injured whilst arranging the bales in 
the shed by a bale which fell down. The acting 
Chief Justice pointed out that the provisions of the 
Act show that the intention of the Legislature was that 
the person should be directly concerned in the act of 
loading the ship, and that circumstance is seen when 
paragraph 5 of Schedule II of the original Act of 1923 
is looked at. This original paragraph was thought 
to be too narrow, and the Legislature therefore amended 
it, and it now appears in a much wider form in 
paragraph 7 of Schedule II and covers operations 
which were not covered when the case of Parsu 
Dhondi v. The Trustees of the Port of Bombay (1) was 
decided. a | 
We have also considered the case of Ralli Bros., 
Madras v. Perumal (2), and there the judgment of 
the learned Chief Justice Coutts Trotter contains 
these words : 


“ There is this difference between the English and the Indian 
Statute that, whereas the former applies to all workmen, the latter 
only applies to certain defined classes of workmen’ and casts 
upon us, inmy opinion, the duty of defining those classes with 
such precision as is possible.”, 


and he goes on to examine the case of a person who 

was employed at a warehouse in receiving. goods 

lowered by a crane inside a godown. These goods 
(1) 11929) LL.R. 54 Bom, 114, | (2) (1929) LL.R, 52 Mad, 747. 
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were to be carried to a quay in carts for the purpose 
of loading in a ship some quarter of a mile away, 
and a workman in the godown was injured by the 
fall of a bale so lowered. It was held that he was 
not employed for the.purpose of loading a ship 
within: the meaning of clause 5 of Schedule II of 
the Act of 1923.- 

Now, it is clear that at the time that the deceased 
was being sent on a message to Mr. Barlow he was not 
employed in the task of training, keeping or working 
of elephants or wildanimals. He wasa person who was 
normally employed in that capacity but was being given 
other duties to perform on that particular day. He, 
therefore, was not running the risks incidental to persons 
who are employed in one of the hazardous occupations 
which form part of the Schedule or have been added 
thereto. If the Legislature desires in its wisdom to 
protect workmen employed upon those duties, ihat 
can be done by a notification under sub-section (3) of 
section 2 of the Workmen’s Compensation Act that 
their occupation is a hazardous one. That fact was 
pointed out by Walier J. in Ralli Bros., Madras v. 
Perumal (1). But being obliged to administer the 
Act as it stands, we are constrained to say that the 
deceased was not a workman within the meaning of the 
Act for the purposes of this appeal. It is therefore 
unnecessary for this Court to consider the second 


- question put before us, namely, whether the accident was 


one arising out of and in the course of his employment. 

The Workmen’s Compensation Act, as was pointed 
out by Chief Justice Page in In the matter of Maung 
Kyan, deceased (2), is a quasi-penal statute and it must 
not be interpreted with sympathetic leniency but must 
be construed strictly. It can always be altered by the 


(1) (1929) LL.R. 52 Mad. 747, (2) (1930) I.L.R. 9 Ran. 46, 
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Legislature, but until the Legislature protects persons 
who may be and are protected in some other 
countries, the duty of the Courts is to interpret the 
Act as the Courts find it, and in this case we have no 
doubt in saying that the respondent is not entitled 
under the Workmen’s Compensation Act to recover 
from the appellant company. - 

We, therefore, allow the appeal and dismiss the 
application for compensation. 


DuNKLEY, J.—I agree that the order of the 
Commissioner for Workmen’s Compensation must be 
reversed. The point of the decision in Parsu Dhondi 
v. The Trustees of the Port of Bombay (1) was that 
in deciding whether a person is a workman within the 
meaning of the Act the present occupation of the 
workman at the time when he met with the accident 
must be considered. No doubt, as an elephant driver 
. the deceased Maung Ba Aye was a workman within 
the meaning of the Act, but although this was his 
normal occupation, ai the time when he met with the 
accident he was employed in the subsidiary task of a 
messenger, and a messenger does not come within 
Schedule II of the Act and, consequently, he was not 
a workman within the meaning of the Act at the time 
when he met with the accident, and, therefore, the 
appellant company cannot be ordered to pay 
compensation to the respondent. It is conceded that 
the dependents of a messenger are not entitled to 
‘compensation under the Act, and merely because the 
deceased in the present case was for part of his time 
employed as an elephant rider, that cannot entitle his 
dependents to compensation when the accident 
occurred while he was being employed as a messenger. 





(1) (1929) LL.R. 54 Bom, 114. 
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Before Sir Ernest H. Goodinan Roberts, Kl., Chief Justice, and 
Mr. Justice Dunkley, 


MAUNG SEIN DONE 
: v. 
A.K.A.C.T.V. CHETTYAR AnpD OTHERS.* 


Insolvency—A gricultural landowncr—Loans to tenants—Rent and loa 
recovered annually is: kind—Activitics of owncr of a “ business *—Books 
of account of such business—Practice of landowners—Not usual and 
proper to keep books—Presidency-Towius Insolvency Act (III of 1909), 
s. 39 (2) (b), 

Failure to keep proper books of account ‘within s, 39 (2) (6) of the 
Presidency-Towns Insolvency Act is not proved unless it is shown 
that the nature of a business is such that it is usual and proper to. 
keep certain books showing the transactions therein. 

The insolvent was a big owner cf agricultural land which he annually 
leased out to tenants. He gave them loans and at the end of the season he 


" recovered his rent and loans in kind, and the paddy so obtained was stored 


and sold as opportunity offered. The only documents he would have would 
be the leases and the promissory notes of his tenants which were usually 
discharged annually, There was.no evidence that persons in the position 
of the insolvent kept any other books of account. 


Held, that the insolvent was carrying on business within the meaning of 
the ‘Act, but having regard to the nature of the business and the lack 
of evidence that it was usual or proper to keep books in such business he 
could not be penalized for the default mentioned in s, 39 (2) (b) of the Act, 


Ex parte Board of Trade. In re Mution, 19 Q.B.D. 102; Harris v. 
Amery, 15 Ch.D. 247 ; In re Wallis, 14 Q.B.D. 950—referred te. 
Doctor for the appellant. 


Basu and Krishnaswamy for the creditors. 


‘DuNKLEY, J.—This appeal arises out of an order 
of Braund J., sitting-as the Insolvency Judge, dated 
the 9th July, 1936, refusing the discharge of the 
appellant, who is an insolvent. The creditors opposed 
the appellant’s discharge on two grounds falling 





* Civil Misc. Appeal No, 86 of 1936 from the order of this Court on the 
Original Side in Insolvency Case No. 80 of 1935. 
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within the provisions of section 39 (2) of the 
Presidency-Towns Insolvency Act, namely, under 
clause (e) of that sub-section, that the insolvent had 
failed to account satisfactorily for any loss of assets or 
for any deficiency of assets to meet his liabilities, and 
under clause (b), that the insolvent had omitted to 
keep such books of account as are usual and proper in 
the business carried on by him and as would sufficiently 
disclose his business transactions and financial position 
within the three years immediately preceding his 
insolvency. 

A third ground has been raised before us on appeal 
on behalf of the opposing creditors, but as no mention 
of it has been made in the order of the learned 
Insolvency Judge it must be assumed that it was not 
pressed before him, although it was mentioned in the 
creditors’ grounds of opposition. This ground falls 
under section 39 (1), that the discharge of the appellant 
must be refused because he has committed an offence 
under section 193 (a) (ii) of the Act in that he has kept 
false books of account. It is based on the admissions 
made by the insolvent that the books of account which 
he produced to the Official Assignee do not contain 
entries regarding many of his financial transactions. 
But the appellant has never set up that these. books 
contained a complete account of all his financial 
dealings or that they revealed his true financial position, 
and there is no evidence that they were ever put 
forward as doing so, and the Official Assignee in his 
report has not suggested that the appellant committed 
any such offence. Consequently it cannot be said that 
the appellant deliberately kept false books, designed to 
conceal the true state of his affairs. He kept 
insufficient and incomplete books, but inaccurate 
books are very different from false books. This 
ground therefore fails. = 
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The learned Insolvency Judge held, and in my 


Mave Semy Opinion, with due respect, rightly held, that the loss of 


? DONE 
FO oy, 
A.KA.CT.V. 

CHETTYAR, 


DuNKLEY, J. 


the appellant’s assets was due to the unprecedented fall 
in the price of paddy which occurred in the latter part 
of the year 1929 and. continued for some years, and 
in fact still continues, and the corresponding and 
sympathetic fall in the value of agricultural land in 
this Province, and not to any reason for which the 
appellant can justly be held responsible. It is well 
known that agricultural land is now not worth more 
than one-quarter of its value at the beginning of the 
year 1929 and, as the learned Judge has pointed out, 
until the depression set in, the appellant’s assets were 
more than sutficient io meet his liabilities, and those 
assets still existed at the time of his bankruptcy, in 
May, 1935, but were not worth more than 25 per 
cent of their former value owing to circumstances 
entirely beyond his control. 

As regards the objection based upon clause (b) of 
section 39 (2), in order to bring him within the 
mischief of that section the appellant must, within 
three years immediately preceding his insolvency, have 
been carrying on a business and also have failed to 
keep such books of account as are usual and proper 
in that business. It is therefore necessary to consider 
what were the activities of the appellant during the 
three years prior to his insolvency. It is common 
ground that during this period he was engaged in 
leasing out his agricultural land to tenants, and 
making advances to his tenants on promissory notes at 
the beginning of each agricultural season to enable 
them to carry on their cultivation, and beyond that it 
appears that he was also making loans to other 
persons. As is the common practice with big 


_landlords in this Province, at the end of each 


agricultural season, as soon as the crop was. threshed, 
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the appellant or his agent collected from each of the 
tenants the rent due (which was expressed in kind) 
and also, so far as possible, obtained repayment in kind 
of the debts due by the tenants for advances given 
during the season. The paddy so obtained was stored 
and sold as opportunity offered. It has been urged 
on behalf of the appellant that such activities by a 
landed proprietor do not amount to carrying on a 
business ; that they are merely those of a private 
gentleman living on the income of his property ; and 
reference is madeio the case of Ex parte Board of 
Trade. Inve Mutton (1). The provisions of section 
39 of the Presidency-Towns Insolvency Act are almost 
exactly the same as those of section 28 of the English 
Bankruptcy Act of 1883 and section 26 of the Bank- 
ruptcy Act of 1914, and therefore we are rightly referred 
to English authorities as a guide to our decision. But 
I can find nothing in the case of Ex parte Board of 
Trade. In re Mutton (1) which can be construed 
as authority for the proposition of learned counsel for 
the appellant that a landed proprietor living on the 
profits of his land and the activities connected there- 
with cannot be held to carry on a business. On the 
contrary, the term “business” has frequently been 
held to be wider in its application than the term 
“trade.” In my view, a man’s business consists of 
the continuous series of activities which occupy his 
time, attention and labour and which are carried on 
with the intention of thereby gaining and continuing 
to gain his livelihood. [Harris v. Amery (2), Smith 
v. Anderson (3), In re Wallis. Ex parte Sully (4), 
In re Griffin (5), Re Harrison: Ex parte the Offcial 
Receiver (6), and In re a Debtor (7).] 


(1) (1887) 19 Q.B.D. 102. (4) (1885) 14 Q.B.D. 950, 
(2) (1865) 35 LJ. (C.P.) 89, (5) (1890) 8 Morr. Rep. 1, 
(3) (1880) 15 Ch.D. 247. " (6) (1892) 10 Morr. Rep. 1. 


“(7) (1927) 1 Ch.D. 97. 
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In Harris v. Amery (1) (at page 92) Willes J. 
observed : 


“Tt has never been doubted that—farming—was-a- ‘business 


——CHETTYAR,—— 


— 


DUNKLEY, J: 


though it could not properly be called a trade.” 


andin In re Wallis. Ex parte Sully (2) it was observed 
that if farming is carried on with a view to profit as 
a means of livelihood it would be a business. During 
the period in question, that is, 1932 to 1935, the appel- 
lant was letting his land to his tenants, making advances 
to them, collecting their crops in payment of his rent 
and repayment of advances, and selling the produce, 
with the intention of thereby gaining and continuing 
to gain his livelihood. I have no hesitation in 
concluding that the learned Insolvency Judge was 
right in holding that the appellant was carrying on a 
business. 

But that Snate conclusion is not sufficient to 
bring him within the mischief of clause (0) of section 
39 (2). It is further necessary to find that he omitted 
to keep such books of account as are usual and 
proper in that business. Lord Esher M.R. said, in 
Ex parte Board of Tr rade. In re Mutton (3) {at page 
106) : 


“If there are no usual books in the business which the 
bankrupt carries on, you cannot bring him within the words 
‘such books of account as are usual and proper in the business 
carried on by him’”, 


and later on 


“a [ eK) . . - . 
In my opinion the meaning is, that a man in business 
must keep his books properly, but if his business is one in 


(1) ies 35 LJ. (C.P) 89. (2) (1885) 14 Q.B.D, 950. 
(3) (1887), 19 Q.B,D, 102. 
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which it is not usual to keep any books, * * * then he 
need not keep any books at all.” 


With these observations I respectfully concur. 

Now, what are the books which are usual and 
proper in the business carried on by the appellant 
between the years 1932 and 1935? There is on the 
record no evidence as to the usual and proper books in 
a business of this kind. Consequently the conclu- 
sion .must be that there are no books which are 
usual and proper. The appellant was carrying on 
a business similar to that carried on by every large 
landed proprietor in this Province, and yet, so far 
aS my experience goes, I have never heard of such 
a landed proprietor keeping any books of account 
which could be properly so called. Their business 
papers usually consist of a bundle of yearly 
_ leases and a number of promissory notes, and 

ordinarily these documents are annually discharged 
’ by the tenants. These are sufficient to enable the 
landlords to calculate their yearly dues from their 
tenants ; they serve the purpose and no other books 
are necessary and ordinarily none are maintained. 
So faras this Province is concerned, in my opinion 
there are no books of account which are usual and 
proper in the business carried on by a_ large 
proprietor of agricultural land. For this reason I 
am of opinion that clause (b) of section 39 (2) of 
- the Act has no application to the case of the appellant. 

Nevertheless, under the circumstances of this 
particular case it cannot, in my opinion, be held 
that the appellant is entitled to his immediate and 
absolute discharge. It appears from the evidence 
that he became a landed proprietor on a large scale 
in or about the year 1927, and from that time it 
is clear that he spent money in the most reckless 
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manner. According to his own statement, between 
that date and the date of his bankruptcy he had 
spent no less than Rs. 90,000 on lawyer’s fees in 
connection with litigation with other members of his 
family, and he had owing to him, on advances 
made to tenants and to other persons without any 
security, a sum of about one lakh of rupees. Although 


.he was successful in this litigation he has never 


recovered anything towards his costs, and as regards 
the advances to his tenants and loans to other 
persons he was either unable or unwilling to recover 
anything. The position was that before the depres- 
sion set in, although his assets were more than 
equal to his liabilities, they were barely sufficient 
to cover them, and therefore when the depression 
in the paddy trade occurred he had no reserve of 


assets from which he could meet his liabilities, 


Moreover, from his own statements it would appear 
that he has exaggerated to a considerable extent 
much of his expenditure, and assuming that he ~ 
honestly believed that he had spent the moneys 
which he stated that he had spent, then his financial 
position should have appeared to. him to be worse 
than it actually was, and it is difficult to avoid the 
conclusion that for some time he continued to carry 
on his business knowing that he was not in a position 
to meet his liabilities, 

Under these circumstances I consider that the 
order of the learned Insolvency Judge, refusing the 
discharge of the appellant, should be varied by an 
order suspending his discharge for a period of two 
years from the date of this judgment. There will 
be no order as to the costs of this appeal. 


GoopMAN Koserts, C.J.—In my opinion it is 
clear from the wording of the section that failure 





Vout. XIV] RANGOON SERIES. 


to keep proper books of account within section 39 
(2) (6) of the Presidency-Towns Insolvency Act, 1909, 
is not proved unless it is shown that the nature of 
a business is such that it is usual and proper to 
keep certain books showing transactions ‘therein. 
When a person is carrying on a business respecting 
which no evidence is offered or forthcoming that 
the keeping of certain books is usual and proper, 
the result must be concluded to be that it is unusual 
and unnecessary for him to keep books. The produc- 
tion of books of account by the insolvent in such 
a case is a work of supererogation: he need not 
produce them, and, if he does produce them, 
then in the absence of actual fraud they are not 
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open to criticism since they are merely in the nature . 


of private notes in relation to a business in which 
there is no evidence that it is usual or proper to 


_ keep books at all. I accordingly agree that in this case 


the insolvent ought not to be penalized by reason 


~ of any default mentioned in section 39 (2) (b) of the 


Act. But having regard to the general course of his 
conduct and the nature of the liabilities he continued 
to incur I agree that his discharge should be suspended 
for two years. 
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Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice, aud 
Mr. Justice Dunkley. 


A.K.A.C.T.A.L. ALAGAPPA CHETTYAR 
mee ce 
A.K.R.M.M.K. CHETTYAR FIRM.* 


Compromise of suit—Submission to arbitration in pending suit without inter- 
vention of Court—Award as adjustment of suit—Civil Procedure Code (Act 
V of 1908), O. 23, r. 3—Terms of award as a subsequent basis of agrecment 
—Signing of award by parties—Subsequent conduct—Agreement in terms of. 
award—Conveyance of land belonging: to debtor ai:d acceptable to creditor 
in settlement of claim—Choice of lands—Lands encumbered—Obligation. 
to convey free from encumbrance—Transfer of Property Act (IV of 1882 
and XX of 1929), s.55 (1) (g). 


On the Original Side of the High Court the plaintiff-appellant filed one 
suit against the respondent frm claiming a mortgage decree, and another 


‘suit for a simple money decree. In both the suits there was no substantial 


defence. During the pendency of the suits the parties went to arbitration, 
but without observing the provisions of Schedule II of the Civii Procedure 
Code. An award was made containing the terms of the settlement which 
the parties subsequently signed. This settlement was to the effect that the 
respondent firm was to convey to the plaintiff in partial satisfaction of his 
claims, infer alia, a certain number of acres of land acceptable to the 
plaintiff out of the lands of a much larger area belonging to the respondent 
firm, The plaintiff exercised his choice and selected lands nearest his own 
land, but then discovered that they were encumbered, “He repudiated the 
settiement on the ground of fraud (which was subsequently abandoned) and 
contended that the respondent firm must, if they wished to abide by the 
settlement, convey to him the lands free from encumbrances, : 

On the application of the firm io record the terms of the award as a 
settlement, the trial Judge, feeling himself bound by the decision in Laljee 
Jesang v. Chander Bhan Shukul (1.L.R. 9 Ran. 29), held that the award was 
an adjustment of the suits by way of an agreement within the meaning of 
Order 23, r. 3 of the Civil Procedure Code, and also that the plaintiff was 
bound by his choice and must take the lands in their encumbered state, and 
ordered the decrees to be drawn up in terms of the award, The plaintiff 
appealed. 

Held, that subsequent to the making of the award the acts and admis- 
sions of the parties and the correspondence between them showed that they 
had mutually agreed to adopt and be bound by the terms of the award as 

Rie eS oe See ec an ea Cae 

* Civil Misc. Appeal Nos, 34 and 35 of 1936 from the orders of this Court on 

the Original Side in Civil Regular Suits Nos, 254 and 483 of 1934, 
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a basis of setilement, and therefore they must be deemed to have concluded 
a lawful agreement in adjustment of the suits within the meaning of Order 
23, r. 3 of the Civil Procedure Code, which can and must be recorded by 
the Court and decrees passed in terms thereof. 

Bhimrajv. Sethani, 1.L.R. 14 Pat. 799 ; Hari Parshad v, Soogni Devi, 3 Lah. 
L.J. 162 ; K.M.T.T. Chetty v. C.T.A. Chetty, 6 L.B.R. 55; Rohini Kaunta 
Bhatacharjee v. Rajani Kanta Bhattacharjee, 38 C.W.N. 648- -referred to. 

The question as to whether an award made without the intervention of 
the Court during the pendency of a suit can be the subject of a decree by 
reason of Order 23, r. 3 of the Code not considered. 

Laljce Jesang v. Chander Bhan Shukul, LL.R. 9 Ran. 39 and other cases 
referred to. . ; : 


Held also, that the true meaning of the contract between the parties was 


that the respondent firm was to convey to the appellant the lands which he 


chose in part satisfaction of his claim, and free from encumbrances, if any. 
The principle of s. 55 (Z) (g) of the Transfer of Property Act was applicable 
to the case. If only unencumbered lands were to be chosen by the 


appellant, the existence of the encumbrances upon other lands which might © 
‘ be more acceptable formed a restraint upon the reality of the appellant’s 


choice. : 


P. K. Basu, Hay (with him Venkatram) for the 
appellant. | 


Clark (with him Chakravarti) for the respondents. 


GOODMAN ROBERTS, C.J.—These appeals are brought 
in respect of two suits one Civil Regular 254 of 1934 
upon a mortgage of Rs. 1,08,402-1-0 with interest and 
costs and the other Civil Regular 483 of 1934 upona 
money decree for Rs. 27,166-13-3 with interest and 


‘costs. The first was filed in May 1934 and the second 


in September of the same year and there was no substan- 
tial defence to either suit. On November 10, 1934 
the managing partner of the defendant firm signed a 
submission to arbitration and there was issued on 
November 11a purported award thereunder. One of 
the questions which it might have been necessary to 


“decide was whether the reference to arbitration was 


valid having regard to the provisions of section 19 (2) (a) 
of the Indian Partnership Act whereby in the absence 
of any usage or custom to the contrary the implied 
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authority of a partner does not empower him to submit 
a dispute relating to the firm to arbitration, The learned 
trial Judge (Leach J.) took the view that Meyyappa 
Chettyar the managing partner in question had the 
right in the particular circumstances of the case to enter 
on the reference and did so with the full consent of the 
other partners. He then passed on to consider the 
question as to whether the award was an adjustment of 
the suit by way of an agreement or compromise within . 
the meaning of Order 23 rule 3 whereby it is laid down 
that such agreement or compromise shall be recorded 
and that a decree shall be passed by the Court in accord- 
ance therewith. The learned trial Judge found himself 
bound by the decision in Laljee Jesang v. Chander Bhan 
Shukul (1) where it was held that the words ‘“ Save in 
so far aS is otherwise provided by. . . . . . any 
other law for the time being in force”’ in section 89 
of the Code of Civil Procedure (which directs. 
arbitration proceedings to be governed by Schedule 
II therein) referred to the provisions of Order 23 
rule 3 and that accordingly where there is a reference 
to arbitration in a pending suit without the intervention 
of the Court and an award is made it can be recorded 
and confirmed in the terms of the decree. 

Now as regards the second suit a dispute arose over 
the application of the terms of the purported award 
and a consent order was passed on November 16, 1934 
whereby the case was to stand out of the list for a 
month and if the parties had not then agreed and filed 
a petition of compromise there should be a decree 
in favour of the plaintiff. The plaintiff declined to 
file the petition of compromise, and the defendants 
accordingly asked that the purported award should be 
made a decree of the Court. The learned trial Judge 





(1) (1930) LL.R. 9 Ran, 39, 
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however made a decree in the terms of the consent 
order of November 16. It was appealed against and 
the appellate Court held thai the subject matter of the 
suit had been settled in Madras on November 11th, 
that the agents in Rangoon had no authority to cancel 
this settlement, and that the consent order was passed 
under a mutual mistake of fact; the case for the 
defendants had not been put before Leach J. in this 
way nor had the facts been completely explained to 
him and the result of the appeal was that the parties 
found themselves back in the position in which they 
were before the consent order was passed. Applica- 
tions were thereupon made (to Leach J.) seeking 
decrees in accordance with what was then called the 
award of the arbitrators. Having held that Meyyappa 
Chettyar the managing partner of the defendant firm 
was entitled to enter upon the reference and that the 
Court was bound by the decision in Laljee Jesang -v. 
Chander Bhan Shukul (1) he ordered decrees to be 
drawn up in-each suit forthwith. The present appeal 
to us is from his decision. 

Now it has been pointed out to this Court that when 
the purported award was before the parties Meyyappa 
Chettyar signed it page by page and as the agent of the 
defendants entered into a contract upon the basis of its 
terms. There was correspondence between the parties 
which shews in my opinion that the defendants chose 
the terms of the purported award as the basis of settle- 
ment between the parties. The question of whether 
there was a ratification need not be discussed if at 
some time subsequent to the award there was a 
new contract between the appellant and respondents. 
Mr. Basu for the appellant contended that if a question 
of ratification is involved it is the submission to 


(1) (1930) I.L.R. 9 Ran. 39. 


769 


1936 
AKA, 
C.T.A.L, 
ALAGAPPA 
CHETTYAR 


v, 
A.K.R. 
M.M.K. 
CHETTYAR 
FIRM. 
GOODMAN 
RoxeErts, 
C.J. 


770 


1936 
A.K.A. 
C.T.AL. 
ALAGAPPA 
CHETTYAR 
A.KR. 
M.M.K, 
CHETTYAR 
FIRM. 
GOODMAN 
‘ROBERTs, 


INDIAN LAW REPORTS. [Vot. XIV 


arbitration which must be ratified and not the award,. 
but the true position between the parties does not 
appear to depend upon ratification but can, as I say, 
be gleaned from the correspondence. 

Meyyappa Chettyar promised to transfer properties 
to be selected by the appellant in Pyapén district in 
the terms of the award, which were as follows : 


[His Lordship set out the terms of the award of 
which paragraph 3 was as follows :] 


3. In respect of Rs. 1,39,068-14-3 due and payable to the 
Ist party by the 2nd party, as shown in paras. 1 and 2, out 
of the properties already given as security to the 1st party by 
the 2nd party for the amount of claim shown in para. one, 
one house No. 836 in Dalhousie Street, Rangoon, one house 
No. 115 in Oliphant Street (Rangoon), two houses Nos. 59 and 
61, in 122nd Street (Rangoon) and one house No. 5 in Obo 
quarter, Montgomery Street, Pazundaung, in all, 5 houses, and 
483°97 acres of-land acceptable to the Ist party out of the 
lands belonging to the 2nd party at Pyapdén, in place of 483°97 
acres of land in Eikangyi, being the remaining item of the 
property in the said security (already given to the Ist party ~ 
by the 2nd party) shall be conveyed to the 1st party ; the 
above said 483°97 acres of land in Eikangyi given as security 
to the Ist pariy by the 2nd party shall be released from the 
said security ; the Deeds of the same shall be returned to the 
2nd party by the Ist party; the said five houses in Pazundaung, 
Rangoon, and 483°97 acres of land directed to be delivered as 
above shall be valued at Rs. 1,08,420 and conveyed to the Ist 
party by the 2nd party, and similarly 115 acres of land accept- 
able to the ist party out of the lands of the 2nd party at 
Pyapén, shall be conveyed to him for Rs. 13,666-13-3, the 
total sale amount viz. Rs. 1,22,068-14-3 shall be credited 
towards the sum of Rs. 1,39,068-14-3 as shown in this para. ; 
and the balance of Rs. 17,000 shall be paid thus; Rs. 7,000 
with interest 0-4-0 by the 30th Ani Yuva (14-7-35) and 
Rs. 10,000 with interest as above by the 30th Ani Dhathu 
(13-7-36) to the 1st party by the 2nd party, and accounts 
adjusted. ; ; 
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Accordingly as Mr. Venkatram the advocate engaged 
on behalf of the appellant wrote to the respondents 
on January 11, 1935; 


“Only on such assurances and believing that the lands 
which my clients have selected would be available to them 
my clients’ principal agreed to come to terms and sign in the 
alleged award.” 


The letter went onto allege that the settlement. had 
been obtained by fraud (a suggestion which there is no 
evidence to support and which has been subsequently 
dropped) and that the lands which appellant wanted 
should be redeemed from encumbrances in which case 


“my clients are still prepared to accept these lands in 


accordance with the settlement.” 


To that letter Mr. Chakravarti the respondents’ 
advocate replied that j 


“the allegation on which your clients are trying to recede 
from the agreement arrived at between our respective clients 
is without any foundation.” 


He added that the respondents were filing an applica- 
tion to record the agreement under Order 23 rule 3 that 
day, but even so I think it would be natural if the appel- 
lant were seriously to contend that no agreement was 
ever arrived at that he should at once place this view 
upon record ; no reply was ever made to that letter, 

When the appellant asked for a decree in the 
terms of the order of November 16th and his objec- 
tions to the defendants’ application were filed on 
January 12, 1935 he set out his case in the following 
way. 

Paragraph 2. 


“ The defendant asked the plaintiff to settle the matter outside 
the Court and negotiations for such settlement were going on for: 
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a long time. The terms embodied in the alleged award were 
come to under the following circumstances and the award 


“was obtained by fraud ” 


then after further narrative it continues 


“the plaintiff at the request of the defendant agreed to refer 
the matter to the arbitration of four persons. Out of four, three 
only decided the matter” - 


This is in substance a claim as to the validity of the 
award, 


“When plaintiff signed the document he did’so under the 
impression and understanding that he could select the lands out 
of the lands belonging to the defendant in the district of Pyapén 
close to his lands which the defendant’ stated before were 
available. Immediately after his signing he intimated to his 
agent in Rangoon to select the lands close to his other lands.” 


After pointing out that the lands chosen by the 
plaintiff were encumbered (and the plaintiff alleged these 
encumbrances were effected after the negotiations for 
settlement had started) 


“ Plaintiff submits that fraud was committed on him by the 
defendant for the purpose of getting plaintiff’s signature in this 
settlement. Plaintiff pleads that the adjustment has been obtained 
by fraud of the defendant and as such is void and should not be 
recorded.” 


In suit No. 254 the defendants also referred to an 
agreement in their petition of January 21, 1935 (Exhibit 
5). They say 


“on the 11th November 1934 the terms of settlement were 
recorded and the plaintiff aud defendants agreeing to abide by 
them signed the documentcontaining the agreement. The parties 
have thus bound themselves to the terms of the said written 
compromise which wholly adjusts the said suit ” 


_and then continue in paragraph 4 . 


te 
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the plaintiff is now receding from the said agreement which the 
defendants submit the plaintiff is not entitled to do after the suit 
has in fact been adjusted wholly by a lawful agreement.” 


On January 25th the plaintiff files written objections to 
this petition : 

1. The plaintiff submits that the document dated the 11th 
November 1934 is invalid, unenforceable in. law and cannot be 
admitted in evidence as an award or otherwise. 

2, Plaintiff submits that the agreement is not an adjustment 
within the meaning of Order 23 rule 3 and that the defendant 
is not entitled to apply to record the agreement. 

3. Without waiving the above objections but humbly insist- 
ng thereon plaintiff states that the terms agreed upon with 
-eference to the suit claim are as follows : 


he then sets them out in the rest of the paragraph and 
n paragraph 4). 

5. Plaintiff states that his consent to the agreement was 
ibtained by wilful misrepresentation . . . . . 2. 2 we «© 


and then in paragraph 7) 


ubmits that by reason of defendant’s misrepresentaticn andlor 
y his refusal to perform the terms of the agreement defendant is 
recluded from setting up the agreement in answer to the 
laintiff’s claim. 

It is strange to read the correspondence and these 
documents and then to listen to the contention of the 
appellant who was plaintiff in the suit that the alleged 
award never formed the basis of any agreement at all. 
His whole case was not that there had been no agreement 
but that he was tricked into signing it. Yet directly 
the time came for substantiating his charges of fraud 
he entirely abandoned them ; and he tried to proceed 
upon the fcoting that the purported award and submis- 
sion to arbitration were invalid, and that because the 
agreement between the parties was one which adopted 
the terms of the purported award it was. itself invalid 
and could not be sustained. 
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In my opinion there is no question of ratification 
here ; nor does the question arise as to whether an 
award made without,the intervention of the Court 
during the pendency of.a suit can be the subject of a 
decree by reason: of Order 23 rule 3. The. time may 
come when the case of Laljee Jesang v. Chander Bhan 
Shukul (1) may have to be considered bya Full Bench 
of this Court ; I offer no opinion as to the correctness 
of that decision. It is at variance with the rule laid 
down by Rankin J. in Amar Chand Chamaria v: | 
Banwari Lall Rakshit and others (2) and the question 


has been before the High Court, at Lahoré.in Hari 


Parshad v: Soogni (3) which held that the parties must 
agree before such an award is recorded as an adjustment 
under the rule. It has been-followed in Calcutta in 
Rohini Kanta Bhattacharjee v. Rajani Kanta Bhatta- 
charjee and others (4) and is in conformity with the 
decisions in Bhimraj Nanai Lal v. Munia Sethani (5). 
(In this view the words “any other law in force” in 
section 89 of the Code of Civil Procedure cannot 
include the provisions of the rule.) On the other hand 
a Full Bench in Allahabad (Mukerji J. dissenting} 
expressed the contrary view in Gajendra Singh v. 
Durga Kunwar (6) and was followed by a Full Bench 
in Madras in Subbaraju v. Venkatramaraju (7). The 
High Court of Bombay has reached a similar conclu- 
sion. The matter was also considered in K.M.T.T. 
Shanmugam Chetty v. C.T.A. Annamalay Chetty (8). 
It is manifest that the law on this point has received 
different interpretations in different parts of India but 
in this appeal there is in my opinion a plain contract to 
be dealt with which is independent of the validity of 


(1) (1930) LL.R. 9 Ran, 39. (5) (1935) LLL.R. 14 Pat, 799. 
(2) (1922) LL.R. 49 Cal. 608. (6) (1925) LLL.R. 47 All, 637. 
(3) (1921) 3 Lah. LJ. 162. (7) (1928) 1LL.R. $1 Mad. 800, 


(4) (1934) 38 C.W.N, 648. : (8) (1912) 6 L.B.R, 55. 
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the submission to arbitration or its ratification or of the 
purported award save in so far as the parties to the 
agreement chose to make it in the precise terms of the 
purported award. It is beyond question that there is 
‘an adjustment which can be recorded within the 
meaning of Order 23 rule 3 but the only matter to be 
considered is what the terms of the contract mean and 
‘whether the appellant was bound thereunder to select 
for himself lands of .the respondents which were 
‘unencumbered at the date of the agreement. _ ; 
In my opinion he was not:so bound. The learned 
trial Judge in arriving at his conclusion dealt with the 
purported award and I deal with the same subject 
matter merely holding that the parties are bound by the 
agreement they have entered into upon those terms. 
He says: 

“The award provides that the plaintiff shall be at liberty ‘to 
select whatever lands he prefers and Mr. Venkataram has con- 
tended that he should be at liberty to select lands which have been 
encumbered if he desires—I see no reason why the plaintiff should 
not select encumbered lands if he wants to but if he does so he 
will take them subject to encumbrances. But he has over 2,000 
acres of unencumbered lands also to choose from.” 


By the contract the plaintiff was to take lands in 
Pyapon district instead of cash or certain Jands in Pegu 
which were at first offered to him in lieu thereof but 
which he refused to accept. It was: submitted that 
even if section 54 of the Transfer of Property Act 1922 
did not apply the rights and liabilities of a buyer and 
seller respectively devolved upon the parties just as 
they would in the case cf an exchange under section 
120 of the same Act. By virtue of section 55 (1) (g) 
of the Act in the absence of a contract to the contrary 
the seller of immovable property is bound to pay all 
public charges and rent due in respect of the property 
up to the date of the sale, the interest on all 
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a9n6 incumbrances on such property due on such date and 
oe, except where the property is sold subject to such incum- 
Atacapra  brances to discharge all incumbrances on the property 
CuemYAR then existing. 


v. ‘ , 
A.KR. The:true meaning of the contract was that the 


cnr appellant should take certain lands in part satisfaction 

: ——  ofasum due in cash. I think it unnecessary to decide 
ae whether there. was either asale or arn exchange of 
CJ. immovable property free from incumbrances in Pyap6én 


for a charge on lands in Pegu, because the construc- 
tion to be put upon the contract is such (and Mr. 
Clark admitted that it was the only reasonable construc- 
tion) that lands conveyed should not be encumbered at 
the date of conveyance. Mr. Clark contended that 
the fact that the lands to be taken were to be lands 
‘acceptable to-the appellant out of those belonging to 
the respondents at Pyapén and should be conveyed 
by the respondents, was in his favour and he urges 
that the respondents could not convey without the 
consent of the mortgagees. In the evidence of Radha- 
krishna, clerk to the respondents, it appears that he 
made a.list of unencumbered lands from which the 
appellants could. choose, and the plaintiff writing to his 
agent told him merely to get first class lands in Pyapén 
and said no word about particular lands which he 
desired and which afterwards turned out to be encum- 
bered lands. | 
Mr. Hay’s reply to this is brief but it appears to me 
to lead toa sound conclusion. He says in effect that 
the respondents are rio worse off if they pay off the 
encumbrances on the piece of land which the appellant 
wants and raise money to do so by creating new encum- 
brances on lands which the appellant has not selected. 
If only unencumbered lands are to be chosen, the’ 
existence of the encumbrances upon other lands which 
might be more acceptable forms a restraint upon the 
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reality of appellant’s choice. Were the construction 
sought after by the respondents correct they could, if 
the encumbered lands were in fact more desirable, 
wait until some less desirable properties were selected 
and then pay off their encumbrances o1 the more 


desirable lands. I think the parties must be deemed 


to have had in contemplation that the appellant could 
choose any of the respondents’ lands he happened to 
like in Pyapén to be transferred to him free from 
encumbrances : obviously (and it is admitted) he was 
not intending to take lands heavily encumbered in 
satisfaction of his claim, and equally obviously he was 
expecting to get and it must have been in contem- 
plation that he sheuld have an unfettered range of 
cheice before him. 

’ For these reasons I am of opinion that effect should 
be given to the subsisting contract dated November 11 
1934 between the parties and decrees must be passed 
in each suit in accordance with its terms. With 
regard to Civil Regular 254 of 1934 the lands to be 
conveyed from the respondents to the appellant must 
be discharged by the respondents from all incum- 
brances subsisting on them. 

Substantially the appellant has obtained the relief 
which he sought : his appeal was necessary in order to 
obtain a conveyance of the lands acceptable to him freed 
from incumbrances and accordingly I am of opinion 
that he should have his costs both here and upon the 
Original Side ; the costs here are assessed at ten gold 
mohurs for each appeal making twenty in all. Liberty 
to apply on the Original Side on any matter affecting 
the construction of the contract, mesne profits ane the 
date of conveyance. 


DuNKLEY, J.—I agree that these appeals must be 
allowed. The operative part of the order of Leach J., 
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1936 = dated 11th March, 1936, from which the appeals have 
AKA, : ‘ 
tase been brought, is as follows : 
ALAGAPPA ; . 
“CHETTYAR ‘The award will, therefore, be filed as constituting a compro- 


v. 
AER. mise of the claims, and a decree will be drawn up iin each suit in . 


Pains ce one , accordance therewith.” 


FIRM. : 

The learned Judge seems to have overlooked that 
the petitions of the respondent firm in the two suits, 
dated respectively, 21st December i934, and 21st 
January 1935, were not based on the award as such, 
but were based on the subsequent agreement of the 
parties to abide by the award. It is open to the 
parties to a suit to adopt any method they please for 
the purpose of coming to an agreement in settlement of 
their disputes. If they choose to adopt the method of 
asking’ certain persons to decide what are fair and 
proper terms of settlement (without informing (ie. 
Court of their action) and those persons decide on 
certain terms, and the parties themselves mutually agree 
to adopt and be bound by those terms as a basis of 
settlement, then the parties have concluded a lawful 
agreement in adjustment of the suit, within the meaning 
of Order 23, Rule 3, of the Code of Civil Procedure, 
just as much as if they had arrived at those terms adver 
direct negotiation between themselves ; it matters not 
whether the decision of the persons called in to settle 
the terms is valid in law as an award. If authority is 
needed for this self-evident proposition, it is to be found 
in K.M.T.T. Shanmugam Chetty v. C.T.A, Annamalay 
Chetty and one (1), Hari Parshad v. Soogni Devi (2), 
Bhimraj Nanai Lal Firm v. Munia Sethani (3), and 
Rohini Kanta Bhattacharjee v. Rajani Kanta Bhatta-. 
charjee and others (4). The managing partner of the 


, DUNELEY, J, 
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respondent firm had implied authority to accept the 
award of the arbitrators as the basis of an agreement 
for settlement, and he at once did so, and in fact the 
respondent firm has always accepted it. It is also 
plain that ’” appellant accepted the award after it was 


made. I sed counsel for the appellant submit that 


we canr tor this purpose look at the objections filed 
on beh. . of the appellant in reply to the respon- 
dent firr .'s petitions under Order 23, Rule 3, although 
these ‘ ojections admittedly contain statements that 
. the. ap vellant consented to an agreement in the terms 
of the award, and attack the agreement on the ground 
that the appellant’s consent thereto was obtained . by 
_ misrepresentation and fraud (charges which were 
subsequently abandoned). It is urged that these 
objections could and would have been amended if the 
res »ondents had not, in subsequent petitions, changed 
thsir ground by relying solely on the award as such ; 
_ but no amendment could have been permitted which 

would have had the effect of cancelling these unequi- 
vocal admissions. It is, however, unnecessary to 
consider these objections, for the appellant’s own 

evidence, given on 18th November, 1935, and the 
letter of his lawyer to the respondents of 11th January, 
1935 [Ex. IV (1)], show that he did consent to the 
terms of the ‘award and signed it in token of such 
consent. His real complaint is that the respondents 
have failed to implement the agreement. _ Moreover, 
the letter of respondents’ lawyer, dated 21st January, 
1935 [Ex. IV (2)], stating that application was being 
filed ‘to record the agreement between the parties 
under Order 23, Rule 3 ”, elicited no reply. It is 
clear that both parties consented to be bound by the 
award, and that there is a subsisting lawful agreement 
between them to adjust the suits on the terms contained 
in the award. This agreement can and must. be 


_7179 


1936 
A.K.A. 
C.T.A.L. 
ALAGAPPA 
CHETTYAR 


v.- 
AKR. 


. M.M.K. 


CHETTYAR 
FIRM. 


— 


DUNKLEY, J. 


ines 
CTA 
ALAG ie A 
CHETTYAR 
v. 
AX. 
M.M.K, 
CHETTYAR 
FI 


— 


INDIAN LAW REPORTS. [VoL. XIV 


recorded by the Court, under the provisions of Order 
23, Rule 3, and decrees in accordance with the terms 
thereof musi be passed in both suits. . 

In appeal No. 34 of 1936, arising ou ‘suit No. 483 


of 1934, Mi. Basu has contended be,’ "3 that the 


appellant is entitled to a money decree fo > amount 


‘-+ claimed, without qualification, in this suit, L_ eason of 


| Pesstey J: the order of Leach J., passed by consent of be, 1 parties 


in this suit on 16th November, 1934. To d. ‘pose of 
this point it is sufficient to say that the matt: is not 
open to us as it was finally decided by an ay >ellate 
Bench of this Cvurt by the judgment, dated Ist May 
1935, in first appeal No. 15 of 1935. 

The crucial point of these appeals is the Soosteacs 


_tion which the learned Judge has put upon the agree- 


ment (or award). . With the greatest respect, in my 
opinion the question of the meaning of the terms of 
the agreement was not strictly before him. .He had'to 
consider one point and one only, namely, whether the: e 
bac--been an adjustment of the suits by a lawful agree: 
ment or. compromise and if so, to pass decrees in 
accordance therewith. But the question has been 
considered and decided, and it forms the main ground | 
of these appeals, and therefore it is incumbent on‘us to. 
consider it and give our decision in regard to it, 

The debt of over one lakh was s“cured by a mort- 
gage of 484 acres of agricultural Jand inthe Pegu 
district and a house in Rangoon. The debt in the 
other suit was unsecured. The settlement of the first 
suit is to be on the terms that respondent. firm shall 
convey to the appellant certain house property in 
Rangoon, and 484 acres of land in the Pyap6n district 
acceptable to the appellant out of the lands belonging — 
to the-respondents.. The settlement of the second suit 
is to be on the terms that the respondent firm shall pay 
to the appellant a sum of Rs. 17,000 in cash, and shall 


